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ACCOMMODATION PAPER 


_§26. Rights of accommodation maker or 


indorser. 


One who signs his name on the back of 
a note, before delivery to the payee, with- 
out receiving compensation, under the 
words “Protest waived. Payment guaran- 
teed,” is liable as an accommodation in- 
dorser and not as a guarantor. Therefore, 
it is not necessary that the indorsement 
recite a consideration as required by the 
Wisconsin statute (Stats. 241.02) in the 
ease of a guaranty. M. J. Wallrich Co. 
v. Ebenreiter, Wise., 256 N. W. Rep. 773. 
52 B. L. J. 36. 


§41. Liability to party accommodated. 


In an action by a bank on a note, an 
answer, which alleges in substance that the 
note was an accommodation note, that the 
defendant received no consideration there- 
for, and was assured that it was a mere 
matter of form, that he was induced to 
sign it by the false and fraudulent repre- 
sentations made by the president of the 
bank, who was fully authorized by the 
bank:so to do, without any intention at 
the time that the bank should carry out 
any of the promises so made and relieve 
him from liability thereon, is a good de- 
fense as against a general demurrer. Allen 
County State Bank of Iola v. Wilson, 
Kans., 37 Pac. Rep. (2d) 1002. 52 B. L. 
J. 85, 


§42. Liability to parties other than the 
one accommodated. 


A woman, wno signs notes at the re- 
quest of her son (cashier of a bank) which 
the son uses as collateral with the bank, 
will not be permitted to defend an action 
on the notes by the bank on the ground 
that she did not understand what she was 
signing and received no_ consideration. 


Reinschmidt v. Hirsch, N. D., 259 N. W. 
Rep. 920. 52 B. L. J. 771. 


§ 50. Note given to deceive bank examiner. 


A bank director gave his note for $1,000 
to the bank under an agreement that he 
would not be required to pay it until the 
bank’s surplus, undivided profits, capital, 
and stockholders’ double liability had been 
exhausted. In an action on the note by the 
bank’s receiver, the director was held liable. 
Heath v. Turner, Ky., 77 S. W. Rep. (2d) 
9. 52 B. L. J. 323. 


A person who gives his note to a bank 
for the purpose of dressing up the bank’s 
portfolio for the benefit of the banking de- 
partment, will be compelled to pay the 
note even though the president of the bank 
agreed that he would not be called upon 
for payment. Cozad State Bank v. Me- 
Laughlin, Nebr., 258 N. W. Rep. 36. 52 
B. L. J. 312. 


AGENTS 


§57. Agent’s authority to indorse. 


A bank which cashes a check drawn 
upon it and payable to the order of a 
corporation, on the indorsement of the 
treasurer of the corporation, paying the 
proceeds to the treasurer, will be liable to 
its depositor, the drawer of the check, if 
the treasurer, having acted without au- 
thority, appropriates the money to his own 
use. Slavin v. Passaic National Bank, 
N. J., 176 Atl. Rep. 339. 52 B. L. J. 277. 


Where a corporation permits a local 
manager to make collections in cash or 
checks and to indorse checks in blank, al- 
though for deposit only, and the agent in- 
dorses and cashes checks at the drawee 
bank and keeps the proceeds, the corpora- 
tion will be estopped to deny that the 
agent was authorized to so deal with the 
checks and will not be permitted to recover 


i 


ii THE BANKING LAW JOURNAL 


from the bank. Hartford Accident & In- 
demnity Co. v. Bear Butte Valley Bank, 


N. D., 257 N. W. Rep. 642. 52 B. L, J. 
432. 

ALTERED PAPER 
§ 62. Alterations held immaterial. 


After $25 had been paid on a note for 
$2,025, the president of the bank, which 
held the note, drew a line through the 
figures $2,025 in the upper left hand cor- 
ner of the note and wrote above them the 
figures $2,000. This was done as a guide 
for the bank in later dealing with the 
note. It was held that this did not con- 
stitute a material alteration. Peoples Bank 
& Trust Co. v. Klughaupt, N. J., 180 Atl. 
Rep. 560. 52 B. L. J. 935. 


The act of a bank in typing on a de- 
mand note the date when the note should 
be presented for payment does not eonsti- 
tute a material alteration. Bank of Cedar 
Bluffs v. Beck, Nebr., 258 N. W. Rep. 528. 
52 B. L. J. 598. 


§82. Rights of holder in due course. 

The president of a bank altered notes 
payable to him individually by adding the 
words “with interest” and sold them to 
the bank. The president acted as sole rep- 
resentative of the bank in the transaction. 
It was held that the bank was charged 
with notice of the president’s act and that, 
therefore, it was not a holder in due 
course and could not recover on the notes 
against the maker. Salmon v. Wheeler, 
Ala., 156 So. Rep. 584. 52 B. L. J. 31. 


ATTACHMENT, GARNISHMENT, AND 
EXECUTION 


§99. Liability of bank as garnishee. 

A writ attaching the deposit account of 
“J. S. Williams” does not bind the bank 
with reference to an account standing in 
the name of “S. J. Williams,” although it 
was the latter account which was intended 
to be attached. R. & M. Tire Service Co. 
v. Deposit Guaranty Bank, Miss., 160 So. 
Rep. 274. 52 B. L. J. 609. 


BANKING 


§124. Banking powers—Practicing law. 
A corporation has no power to practice 
law and it is not within the powers 
of the legislature to authorize a corpora- 
tion to engage in legal practice. The 
Ohio statute (General Code § 9850) au- 
thorizing title guarantee and trust com- 
panies to guarantee titles to real estate 
does not authorize them to engage in law 
practice. Land Title Abstract & Trust Co. 


v. Dworken, Ohio, 193 N. E. Rep. 650. 
52 B. L. J. 280. 


§125. Acting as guarantor. 


A trust company has the power to guar- 
antee mortgage bonds issued by a country 
club where the guaranty is. made for the 
purpose of enabling the trust company to 
sell the bonds. Collings v. Guarantee Trust 
Co., 10 Fed. Supp. 462. 52 B. L. J. 872. 


A trust company, organized under the 
laws of West Virginia, has the power to 
guarantee notes sold by it to other parties. 
Given v. Western & Southern Life Ins. Co., 
177 S. E. Rep. 777. 52 B. L. J. 474. 


BANKRUPTCY 


Preferences within four months of 
bankruptcy. 

The pledging of warrants by a bank as 
security for county deposits more than a 
year before the closing of the bank, it 
not appearing that the bank was insolvent 
at the time of the pledge, does not consti- 
tute giving the county a preference over 
other creditors. Smee School Dist. v. Salz- 
siedler, S. D., 257 N. W. Rep. 111. 52 
B. L. J. 260. 


§ 141. Priorities among creditors. 

Where a bank, acting as agent of an in- 
surance company, has in its hands at the 
time of its failure insurance premiums 
which have not been remitted to the in- 
surance company, such premiums consti- 
tute a preferred claim against the assets 
of the bank. Minneapolis Fire & Marine 
Ins. Co. v. Bank of Dawson, Minn., 257 
N. W. Rep. 510. 52 B. L. J. 266. 


A bank depositor instructed the bank to 
purchase for him three U. S. Treasury 
bonds and to charge the purchase price 
against his account. The bank bought the 
bonds and failed on the day they were re- 
ceived. It was held that the depositor was 
a general creditor. Kennedy v. Zimmer- 
_, S. C., 178 S. E. Rep. 497. 52 B. L. 

. 671. 


Where the proceeds of a mortgage par- 
ticipation certificate sold by a bank were 
not deposited in the bank’s participation 
account but were mingled with its other 
funds, it was held, upon the failure of 
the bank, that the holder of the certificate 
was a preferred claimant. Croghan v. 
Savings Trust Co., Mo., 85 S. W. Rep. 
(2d) 239. 52 B. L. J. 924. 


Where a bank purchased bonds from a 
broker for a depositor’s account, giving a 
eashier’s check in payment, and failed be- 
fore the cashier’s check was paid, it was 
held that the broker was entitled to the 
return of the bonds and that the depositor 
was not entitled to any preference over 
other depositors. Borman v. Sullivan, 77 
Fed. Rep. (2d) 342. 52 B. L. J. 854. 


§ 138. 
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§ 142.—Depositors., 


Where a trust company receives savings 
deposits, agreeing to keep them separate 
from its other deposits and to invest them 
in high grade securities, it was held, upon 
the failure of the company, that the de- 
positors were not entitled to a preferred 
claim. Sindlinger v. Department of Finan- 
cial Institutions, Ind., 196 N. E. Rep. 
717. 52 B. L. J. 884. 


A savings depositor in a bank (branch 
office) requested the bank to purchase Lib- 
erty Bonds and made out a_ withdrawal 
slip for the amount of the purchase price. 
The bank ordered the bonds and drew a 
eashier’s check for the amount due. The 
bonds were tendered at the main office of 
the bank but were refused because the 
branch manager had failed to report the 
transaction to the main office. Upon the 
failure of the bank, it was held that the 
depositor was a preferred creditor. Koepp 
v. Security-Home Trust Co., Ohio, 192 N. 
E. Rep. 138. 52 B. L. J. 87. 


An unsigned agreement by a bank that 
it will hold certain money on general de- 
posit with it in trust for the benefit of 
the depositor, invest the money as trustee 
and pay interest to the depositor on any 
amount remaining uninvested, does not con- 
stitute a valid trust as to money remain- 
ing uninvested at the time of the failure 
of the bank. Consequently, the plaintiff’s 
claim is not preferred over the claims of 
other depositors. State Y. M. 
ow Maine, 8 Fed. Supp. 412. 

. 73. 


A savings account depositor gave the 
account to her son, delivering to the son the 
pass book and a check for the amount 
of the deposit. The bank refused to pay 
the check because it mistakingly believed 
that the signature was not correct. A 
course of correspondence ensued and it was 
still pending at the end of six weeks at 
which time the bank closed. It was held 
that these facts did not make the son a 
preferred creditor. Jacobson v. Slaughter, 
N. J., 175 Atl. Rep. 278. 52 B. L. J. 
152. 


§ 143.—Deposits of trust funds. 


A person deposited $500 in a savings 
bank taking a receipt which was written 
in a passbook and which recited that the 
money was deposited to the credit of the 
depositor’s grandson and was to remain at 
interest until the latter reached the age of 
twenty-one years, when it should be paid 
to him, and that if he died before reach- 
ing the age of twenty-one, the principal 
and interest should be paid to his mother. 
Upon the failure of the bank, it was held 
that the grandson, then of age, was en- 


Andrews v. Hood, 


titled to a preference. 
62 B. L. J. 


N. C., 177 8. E. Rep. 636. 
425, 


A deposit by a trustee in bankruptcy of 
funds belonging to the bankrupt estate, 
in a national bank, is not entitled to a 
preference in payment over other deposits 
upon the failure of the bank. In re Eck- 
lund, 75 Fed. Rep. (2d) 747. 52 B. L. J. 
499, 


The fact that a bank is authorized by 
statute to receive money or property from 
others as trustee for the purposes of man- 
agement and investment does not authorize 
the bank to set up trusts out of its own 
securities by transferring such securities 
from its commercial department to its trust 
department and to sell participation cer- 
tificates therein to the public. Upon the 
failure of the bank, the holders of the par- 
ticipation certificates will not be entitled 
to any preference. Ulmer v. Fulton, Ohio, 
195 N. E. Rep. 557. 52 B. L. J. 568. 


§ 144.—Deposits made when bank insolvent. 


One who deposits money in a bank at a 
time when the bank is hopelessly insolvent 
to the knowledge of its officers will be 
entitled to a preference in payment upon 
the failure of the bank. But if, at the 
time of the deposit, the bank is in a con- 
dition of what is called “simple insolvency,” 
that is, where there is a reasonable hope 
of a return to solvency, the depositor will 
not be entitled to a preference. Annis v. 
Security Trust Co., Maine, 175 Atl. Rep. 
661. 52 B. L. J. 125. 


§ 145.—Special deposits. 

A deposit of cash, made in a bank for 
the purpose of paying pay roll checks drawn 
by the depositor, is a special deposit, and, 
if the bank fails before the fund is en- 
tirely paid out, the depositor will be en- 
titled to a preferred claim as to the bal- 
ance on hand. Diebold Safe & Lock Co. 
v. Fulton, Ohio, 197 N. E. Rep. 390. 52 
B. L. J. 957. 


Money deposited by a corporation in a 
bank for the sole purpose of meeting its 
payroll, is a special deposit and, upon the 
failure of the bank, the corporation is a 
preferred creditor as to such deposit. In 
re Liquidation of Fidelity Bank, Mo., 77 
S. W. Rep. (2d) 480. 52 B. L. J. 358. 


A deposit by a railroad company in a 
bank, although made for the purpose of 
meeting the company’s pay roll checks, is 
a general and not a special deposit and, 
upon the bank’s failure, is not entitled 
to a preference in payment. Erie Rail- 
road Co. v. Mizell, 9 Fed. Supp. 143. 52 
B. L. J. 447. 
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A deposit by a corporation in a bank 
for the purpose of meeting the bank’s pay- 
roll cheeks is not a preferred claim upon 
the failure of the bank unless it is shown 
that the bank had agreed to keep the de- 
posit separate from its other funds. Brand 
v. Briggs & Co., Texas, 78 S. W. Rep. 
(2d) 1048. 52 B. L. J. 402. 


§ 146.—Deposits of public moneys. 


A deposit of township funds in a bank 
is not entitled to a preference upon the 
failure of the bank merely because the 
township board had neglected to designate 
the bank as a depository for township 
funds as required by statute. Reichert v. 
Plymouth United Savings Bank, Mich., 256 
N. W. Rep. 831. 52 B. L. J. 46. 


§ 147.—Estate funds. 

A guardian deposited a check payable 
to him as guardian. After the proceeds 
were collected, the bank failed. It was 
held that the guardian was a _ general 
creditor only and not entitled to a prefer- 
ence. The fact that a guardian was a 
trustee did not constitute the bank a trus- 
tee also. State v. South Omaha State 
Bank, Nebr., 260 N. W. Rep. 815. 52 
B. L. J. 760. 


A deposit by trustees under a will is 
not entitled to a preference in payment 
over other deposits upon the failure of the 
bank. The fact that the bank is aware 
that the deposit consists of trust funds 
does not alter the situation. It is only 
where the bank itself is a trustee that the 
beneficiary of the trust is entitled to a 
preference over ordinary depositors. Ruben 
v. Banking Commission of Wisconsin, Wisc., 
256 N. W. Rep. 712. 52 B. L. J. 40. 


The fact that money is deposited in a 
bank by an executor and trustee under a 
will, pursuant to an order of court, which 
order recites that the money may not be 
withdrawn except as directed and ordered 
by the court, does not make the executor 
and trustee a preferred claimant upon the 
failure of the bank. Deposit Guaranty 
Bank & Trust Co. v. Merchants’ Bank, 
Miss., 158 So. Rep. 136. 52 B. L. J. 348. 


§ 148.—Holder of certificate of deposit. 


Where money is deposited in a bank by 
a person in consideration of the issuance 
of a certificate of deposit, reciting that 
interest will be added at tlie rate of 4 per 
cent., compounded every six months for a 
period of 110 years, at the end of which 
time the amount deposited with the ac- 
eumulated interest will be paid over to a 
named city, the city will be a preferred 
ereditor of the bank upon the bank’s fail- 
ure. City of Canby v. Bank of Canby, 


Minn., 257 N. W. Rep. 520. 52 B. L. J. 
206. 


Money was deposited in a bank by one 
corporation to be paid to a second corpora- 
tion upon the completion of a certain con- 
tract. The first corporation intended to 
deposit the money in escrow, but, on the 
advice of the assistant cashier it took a 
certificate of deposit for the amount, in- 
dorsed the certificate and left it with the 
bank. Upon the failure of the bank it 
was held that the second corporation was 
not entitled to a preference. Atlantic 
Gypsum Co. v. Federal National Bank, 76 
Fed. Rep. (2d) 59. 52 B. L. J. 615. 


§ 149.—Holder of check. 


The provision of the Bank Collection 
Code that, where a check or other item is 
presented for payment to the bank at which 
or by which it is payable, and the bank 
closes before the item is paid by cash or 
unconditional credit, the owner of the item 
shall have a preferred claim does not apply 
to a national bank. Pierce v. Capital Na- 
tional Bank, Mich., 258 N. W. Rep. 778. 
52 B. L. J. 502. 


A trust company, being holder in due 
course of a check, presented it to the drawee 
bank and received for it a “balance check.” 
The drawee bank failed before the balance 
check could be collected. It was held that 
the trust company was a preferred creditor 
of the closed bank under section 712 of the 
Ohio General Code. Toledo Trust Co. v. 
Fulton, Ohio, 198 N. E. Rep. 290. 52 B. 
L. J. 1041. 


§ 150.—Holder of certified check. 


Under a North Carolina statute, Code, 
1931, 218(c), (14), the holder of certified 
checks is entitled to a preference over other 
claimants upon the failure of the certify- 
ing bank. Such claims come next after 
taxes, wages and expenses of liquidation. 
Dixie Mercerizing Co. v. Hood, N. C., 176 
S. E. Rep. 285. 52 B. L. J. 42. 


The holder of a certified check is not 
a preferred creditor upon the failure of 
the bank. Downey v. Citizens’ State Bank, 
Ind., 194 N. E. Rep. 743. 52 B. L. J. 786. 


The holder of a certified check is not a 
preferred creditor upon the failure of the 
drawee bank. State v. State Bank of 
Omaha, Nebr., 257 N. W. Rep. 527. 52 
B. L. J. 344. 


§151.—Holder of cashier’s check. 


One who purchases a cashier’s check from 
a bank for cash is not entitled to a pref- 
erence upon the failure of the issuing bank 
before the check is collected. Hoffman v. 
Sturdivant Bank, Mo., 76 S. W. Rep. (2d) 
441. 52 B. L. J. 138. 
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The holder of a cashier’s check issued 
by a bank in consideration of checks drawn 
on the bank by a third person is not en- 
titled to a preference in payment upon the 
failure of the bank. Such a transaction 
amounts to a mere shifting of credits on 
the bank’s books and in no way increases 
the assets of the bank. Williams v. Wel- 
* ha D., 259 N. W. Rep. 272. 52 B. L. 


The holder of a cashier’s check, received 
in payment for his check drawn on the 
issuing bank, which cashier’s check remains 
unpaid at the time of the closing of the 
issuing bank, is not entitled to a prefer- 
ence under § 13-2 of the Bank Collection 
Code (§ 350 of the N. Y. Neg. Inst. Law). 
In re Bank of United States, 277 N. Y. 
Supp. 96. 52 B. L. J. 532. 


The purchaser of a cashier’s check for- 
warded it to the issuing bank for pay- 
ment. The bank refused payment and re- 
turned the check, for what reason the 
opinion does not state. Later, the bank 
was placed under restrictions pursuant to 
the Nebraska Bank Moratorium Act. It 
was held that the owner of the check was 
merely a general creditor. Logan v. Farm- 
ers’ & Merchants’ Bank, Nebr., 258 N. W. 
Rep. 269. 52 B. L. J. 417. 


Where a check is deposited in a bank 
with instructions to transmit the proceeds 
to a designated party and the bank fails 
after the money is collected and before 
the money is paid to such party, the de- 
positor is entitled to a preferred claim 
against the bank. This is so even though, 
in the meantime, the bank has issued a 
eashier’s check, at the depositor’s request, 
payable to another bank, such check re- 
maining outstanding at the time of the 
failure. In re Riverton State Bank, Wyo., 
38 Pac. Rep. (2d) 603. 52 B. L. J. 329. 


§ 152.—Holder of draft. 


A bank depositor, desiring to transfer 
her two accounts to a bank in another 
town was told by the cashier of her bank 
that she could have her deposits in cash 
or drafts. She drew a check for the amount 
of each deposit and received drafts for 
corresponding amounts. Before these drafts 
could be collected, the bank failed. At 
the time the bank had cash on hand in an 
amount exceeding the amount of the drafts. 
It was held that she was a _ preferred 
creditor. Bates v. Farmers’ & Merchants’ 
Bank, Iowa, 257 N. W. Rep. 578. 52 B. 
L. J. 340. 


One who purchases a draft from a bank 
for cash is not entitled to a preference 
upon the failure of the bank before the 
draft is collected from the drawee. Mc- 
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Clure Garage v. Sturdivant Bank, Mo., 76 
S. W. Rep. (2d) 438. 52 B. L. J. 134. 


The payee of a check deposited it for 
collection and it was forwarded direct to 
the drawee bank. The latter issued its 
draft in payment but the draft was re- 
fused because of insufficient funds and the 
drawee bank failed the following day. It 
was held, under the Louisiana statute, Act 
No. 63 of 1926, that the payee of the check 
was entitled to a preference in payment. 
Joffrion-Woods, Inc., v. Brock, La., 157 
So. Rep. 589. 52 B. L. J. 354. 


A national bank collected a draft drawn 
by a customer corporation on a debtor. 
The debtor paid the draft with a check 
on the bank and the bank sent its draft 
by way of remittance to the corporation. 
The bank, however, failed before its draft 
was collected. It was held that the cor- 
poration had no lien on the assets of the 
bank and was not a preferred creditor. 
Spradlin v. Royal Mfg. Co., 73 Fed. Rep. 
(2) 776. 52 B. L. J. 269. 


—Beneficiary of trust. 

Under an Indiana statute (Laws, 1931, 
Chap. 167, § 1) upon the failure of a bank, 
acting as trustee of a living, or voluntary, 
trust (or in any other fiduciary capacity) 
the beneficiary of the trust is entitled to a 
preferred claim against the assets of the 
bank for the amount of the trust fund. 
Union Trust Co. v. Ralston, Ind., 191 N. 
E. Rep. 94. 52 B. L. J. 171. 


§ 154.—Cases involving failure of collect- 
ing bank. 

Where a check is deposited for collec- 
tion and the collecting bank fails before 
the collection is made, the depositor will 
be a preferred creditor. In re Harr, Pa., 
179 Atl. Rep. 723. 52 B. L. J. 964. 


Where a check deposited for collection 
is collected after the failure of the bank, 
the depositor will be entitled to a _pre- 
ferred claim. Bethesda Old People’s Home 
v. Benson, Minn., 259 N. W. Rep. 384. 
52 B. L. J. 798. 


Under the Florida statute providing that 
a bank which receives and forwards a 
check for collection is liable to the de- 
positor only after actual payment has been 
received by the bank, the depositor of a 
check collected by the bank after it has 
closed its doors is entitled to a preferred 
claim. Hardesty v. Smith, Fla., 159 So. 
Rep. 522. 52 B. L. J. 779. 


Section 13, subd. 3 of the Bank Collec- 
tion Code (Section 10-713, Wyo. Rev. St. 
1931) which gives a preference to the 
owners of items deposited in a bank for 
collection where the bank fails without 
remitting for such items either in money 
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or by the giving of an unconditional credit 
is constitutional. In re Riverton State 
Bank, Wyo., 49 Pac. Rep. (2d) 637. 52 
B. L. J. 978. 


A bank forwarded checks to the drawee 
bank for collection with instructions to 
remit in exchange. The drewee bank 
charged the checks against the depositor’s 
accounts and sent its draft to the for- 
warding bank, but failed before the draft 
was collected. It was held that the for- 
warding bank was not a preferred creditor. 
Tootle-Lacy National Bank v. Bank of 
Scondia, Kans., 45 Pac. Rep. (2d) 594. 
52 B. L. J. 858. 


The holder of a note maturing on 
January 16 sent it for collection to the 
national bank at which it was payable. 
On January 14, the maker, who was a de- 
positor in the bank, gave his check on 
thea bank in payment and received the 
note. On the 16th the bank failed. It 
was alleged that both the bank and the 
maker were aware of the bank’s impending 
failure. It was held that the owner of 
the note was not entitled to a preference 
in payment over other creditors of the 
bank. Old Company’s Lehigh, Ine., v. 
Meeker, 55 Sup. Ct. Rep. 392. 52 B. L. J. 
442. 


Where a collected an investment 
certificate for a depositor and credited the 
proceeds to a joint account standing in 
the names of the depositcr and her hus- 
band, the depositor having no account in 
the bank, it was held, upon the failure of 
the bank, that the depositor was not a 
preferred creditor. Burdick v. Schmitt, 
Nev., 48 Pac. Rep. (2d) 762. 52 B. L. 
J. 951, 


§ 160. Deposits withdrawn when bank in- 
solvent. 


A rural high school district treasurer 
deposited the district’s money in a bank 
which failed. Just before the bank failed, 
the treasurer drew checks on his account 
and presented them for payment. The 
eashier induced the treasurer to take notes, 
assets of the bank, instead of cash. It 
was held that the school district obtained 
no title to the notes. Rural High School 
Dist. No. 1 v. Johnson, Kans., 46 Pac 
Rep. (2d) 606. 52 B. L. J. 860. 


A person deposited money in a national 
bank and received security for the deposit. 
Upon learning that a national bank has 
no power to give security for deposits, the 
depositor withdrew the fund. The bank 
was insolvent at the time. Upon the fail- 
ure of the bank, it was held that this did 
not constitute an illegal preference. Nel- 
son v. Lewis, 73 Fed. Rep. (2d) 521. 52 
B. L. J. 147. 


Assuming liabilities of insolvent bank. 

A contract by which a national bank 
agrees to pay all of the liabilities of a 
state bank in failing circumstances, taking 
the embarrassed bank’s note for the total 
amount of such liabilities, secured by a 
pledge of all of the assets of the latter 
bank, is a valid and binding contract and 
is not contrary to the laws of Minnesota. 
First State Bank v. First National Bank, 
_ 258 N. W. Rep. 593. 52 B. L. J. 
604, 


Reorganization, 


Under the terms of a depositors’ redue- 
tion agreement providing for an exchange 
of “notes or assets” between a reorgan- 
ized bank and a trustee holding assets that 
were considered uncollectible at the time 
of reorganizing, a bank building property 
owned and occupied by the bank at the 
time of reorganization, but later vacated, 
wes not an asset eligible for such ex: 
change. Empire State Bank v. Hoff, Minn.. 
258 N. W. Rep. 145. 52 B. L. J. 414. 


Where a bank is being reorganized under 
the New Jersey Act of April 13, 1933, and 
a depositor, pursuant to the reorganization 
plan, accepts 50 per cent. of his deposit in 
payment of his claim he will not be per- 
mitted thereafter to attack the validity of 
the reorganization plan and recover the 
balance of the deposit. Basen v. Clinton 
Trust Co., N. J., 181 Atl. Rep. 67. 52 B. 
L. J. 1056. 


BOOK REVIEWS 


Corporation Law for Officers and Di- 
rectors. 52 B. L. J. 640. 

Credit Manual of Commercial Laws, 52 
B. L. J. 91. 

Federal Tax Courses, 52 B. L. J. 91. 

Gordon’s Standard Annotated Forms of 
Agreement. 52 B. L. J. 184. 

Losses in Bank Earning Assets. 
L. J. 368. 

Merchandising for Banks, Trust Com- 
panies and Investment Houses, 52 B. L. J. 
826. 

Rand MeNally Bankers Directory, 52 B. 
L. J. 276, 825. 


52 B. 


CERTIFICATES OF DEPOSIT 


§ 221. Certificates fraudulently issued. 


In an action by the holder of a cer: 
tificate of deposit against the bank which 
issued the certificate, the fact that the 
bank’s records do not show the issuance 
of such a certificate is insufficient to es- 
tablish that the certificate was fraudu- 
lently issued and will not prevent a re- 
covery by the holder. Browning v. Ray, 
Va., 175 S. E. Rep. 877. 52 B. L. J. 68. 
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Forms, 


Forms of certificates which have been 
construed by the courts. 52 B. L. J. 629. 


CERTIFIED CHECKS 


§ 234. Written or verbal certification. 
Certification of a check over the tele- 
phone is not valid. To be binding, a cer- 
tification must be in writing. Reo Motor 
Car Co. v. Western Bank & Trust Co., 
Ohio, 194 N. E. Rep. 392. 52 B. L. J. 


521. 
CHECKS 
Forms. 
American Bankers Association’s plan for 


standardizing forms of checks, drafts, ete. 
52 B. L. J. 476. 


COLLECTIONS 


§276. Duties of collecting bank; liability 
for negligence generally. 

Under the provisions of the Bank Col- 
lection Code, the question whether a drawee 
bank, to which a check is forwarded for 
collection and which holds the check for 
19 days (after which time it becomes im- 
possible to collect the check owing to the 
failure of the drawer) has exercised proper 
eare is one for the jury to decide. Florida 
Citrus Exchange v. Union Trust Co., N. Y., 
278 N. Y. Supp. 313. 52 B. L. J. 679. 


§ 280. 


\ 
Taking charge prior 
parties. 

A bank, which receives a note for col- 
lection and forwards it to a correspondent, 
will be liable to the owner of the note 
if the correspondent bank neglects to give 
notice of dishonor to an indorser, thereby 
discharging the indorser from liability. 
Simon v. People’s Bank & Trust Co., N. J., 
180 Atl. Rep. 682. 52 B. L. J. 919. 


§ 284. Collection should be made in cash. 


A bank, to which notes are handed for 
collection and credit, must collect the notes 
in legal tender and will not be permitted 
to accept renewals of the notes without 
the consent of the owner. If the collect- 
ing bank does take renewals of the notes 
it will be held liable to the owner for the 
loss thereby occasioned. Bank of Forest 
v. Capital National Bank, Miss., 160 So. 
Rep. 578. 52 B. L. J. 789. 


A bank, which receives a cashier’s check 
for collection and takes a draft in pay- 
ment of the cashier’s check, will be respon- 
sible to its depositor if the draft cannot 
be collected, owing to the failure of the 
issuing bank: A rule printed in the de- 
positor’s passbook permitting the bank to 
receive exchange in payment of collection 
items will not protect the bank unless it 
can show that the rule was called to the 


steps to 


depositor’s attention and that he assented 
to it. People’s Bank v. Foster, Ga., 177 
S. E. Rep. 721. 52 B. L. J. 399, affirm- 
ing 51 B. L. J. 1033. 


§ 300. Collecting bank liable for corre- 
spondents’ negligence. 

Under the provisions of section 7233-1, 
Mason’s Minn. St. 1927, a bank forward- 
ing a draft for collection to a properly 
selected correspondent bank is not liable 
to the drawer upon the collection until it 
has had an opportunity to withdraw the 
funds collected by its correspondent bank 
and credited to it. Such withdrawal, how- 
ever, must be accomplished as quickly as 
a draft could be collected in the ordinary 
course of business. Bay State Milling -Co. 
v. Hartford Accident & Indemnity Co., 
Minn., 259 N. W. Rep. 4. 52 B. L. J. 486. 


§ 305. Failure of bank connected with col- 
lection transaction; rights of 
parties. 


Where the payee of a check indorses and 
deposits it in his bank “subject to final 
payment” and that bank and its corre- 
spondent bank both fail before the check is 
collected, the payee is entitled to the pos- 
session of the check. American Barrel Co. 
v. Commissioner of Banks, Mass., 195 N. E. 
Rep. 335. 52 B. L. J. 526. 


§ 308. Right to revoke credit or charge 
back check. 


Under the provisions of the Bank Col- 
lection Code a bank which permits a de- 
positor of checks to draw the amount of 
the deposit before the checks are collected 
may recover from the depositor where the 
checks remain uncollected as a result of the 
failure of the bank on which the checks are 
drawn. Twin Falls Bank & Trust Co. v. 
Pringle, Idaho, 43 Pac. Rep. (2d) 515. 
52 B. L. J. 579. 


CONSIDERATION 


§ 316. Necessity for consideration. 


A note delivered by the maker to a 
bank as security for a note of another 
person already held by the bank is not 
supported by sufficient consideration and 
eannot be enforced unless it appears that 
the bank extended or renewed the existing 
note. Kiess v. Baldwin, 74 Fed. Rep. (2d) 
470. 52 BL. J. 544, 


§319. Instances of sufficient considera- 
tion. 

A bank eashier repaid a personal loan 
which he had made from a depositor by 
crediting the depositor’s account with the 
amount of the loan and taking his note 
payable to the bank. Upon the failure of 
the bank, it was held that the depositor 


| 
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was liable on the note. Bachman y. Junkin, 
= 260 N. W. Rep. 813. 52 B. L. J. 


CONTRACTS 


§ 336. Liability for damages. 


A person, who learned that a bank had 
credited a large deposit to the wrong per- 
son and that such person was drawing 
against the deposit told the bank that she 
had some valuable information which she 
would give to the bank if the bank would 
pay her what was right. The bank agreed 
and subsequently was able to recover $5,700 
of the money wrongfully withdrawn. The 
informant was given the verdict for $1,000. 
Stewart v. Fourth National Bank, Kans., 
39 Pac. Rep. (2d) 918. 52 B. L. J. 471. 


Contract to support. 


A conveyance by a father of all of his 
property to his daughter in consideration 
of her supporting him and taking care of 
him in the future is void as to his creditors. 
Luikart v. Korbmaker, Nebr., 258 N. W. 
Rep. 363. 52 B. L. J. 365. 


DEPOSITS 


§ 362. Security for deposits. 


‘A national bank may give security for 
public deposits in the State of Oklahoma, 
without having a resolution to that effect 
passed by its board of directors and en- 
tered in its minute book. Kavanaugh v. 
gg 74 Fed. Rep. (2d) 435. 52 B. L. J. 
74, 


It is not within the power of a bank, 
under the laws of Ohio, to give security 
for private deposits. But, in view of the 
fact that the giving of security for pri- 
vate deposits is not positively forbidden 
by statute, when such security is given, the 
Superintendent of Banks will not be per- 
mitted to take possession of the collateral 
without paying the depositor the amount 
due him. State ex rel Fulton, v. Dean, 
Ohio, 192 N. E. Rep. 278. 52 B. L. J. 29. 


A federal statute, requiring a trustee in 
bankruptcy to take security for deposits 
of bankruptcy funds, does not authorize a 
state bank to pledge its assets as security 
for such funds. The powers of a state 
bank cannot be enlarged by federal law. 
Fulton v. Lloyds Casualty Co., 75 Fed. 
Rep. (2d) 295. 52 B. L. J. 664. 


In Ohio state banks are authorized to 
give security for the deposits of the state 
or its political subdivisions but are not 
authorized to give security for deposits of 
the United States or municipalities outside 
of the state. Fulton v. Lloyds Casualty 
Co., 75 Fed. Rep. (2d) 295. 52 B. L. J. 
664, 


§ 377. Deposits when bank insolvent—civil 
liability of officers. 

The Kansas statute, R. S. 9—163, pro- 
vides that an officer or director of a bank 
who assents to the receipt of deposits after 
he knows that the bank is insolvent, or 
who neglects to discharge his duty of ex- 
amining into the affairs of the bank, is 
personally liable for deposits so received. 
Pirott v. Heinen, Kans., 42 Pac. Rep. (2d) 
577. 52 B. L. J. 620. 


A person who deposits money in a bank 
will be permitted to hold the directors per- 
sonally liable for a loss sustained through 
the subsequent closing of the bank, if it 
appears that the directors knew that the 
bank was insolvent at the time of the de- 
posit and still continued to receive deposits 
and further that the directors had permitted 
the bank to make personal loans to them- 
selves in large amounts. Werner v. Crip- 
pen, N. Y., 282 N. Y. Supp. 722. 52 B. L. 
J. 1034, 


§ 389. Principal’s checks indorsed and de- 
posited in agent’s account. 


A bank which permits an agent of a 
corporation to deposit in his individual ac- 
count checks payable to the corporation, 
knowing that he has no authority to do so, 
will be responsible for any amount em- 
bezzled by the agent. Richard Livingston 
v. Bank of America, Cal., 46 Pac. Rep. 
(2d) 195. 52 B. L. J. 834. 


§ 393. Deposits by trustees. 


A bank may permit a fiduciary to de- 
posit in his personal account funds held 
by him as trustee and it may pay checks 
drawn by the fiduciary in his personal name 
as drawer. In the event that the fidu- 
ciary embezzles some of the trust funds, 
the bank will not be liable to the principal 
or beneficiary unless it appears that the 
bank had knowledge that the fiduciary was 
committing a breach of his obligation. New 
Amsterdam Casualty Co. v. National 
Newark & Essex Banking Co., N. J., 175 
Atl. Rep. 609. 52 B. L. J. 97. 


§ 395. Deposits by guardians. 

The cashier of the defendant bank was 
also guardian of three minors. He trans- 
ferred funds from his guardianship ac- 
count in the bank to his personal account 
and used the money for his own purposes. 
It was held that the bank was not liable 
unless it appeared that the bank partici- 
pated in the misappropriation. Moody v. 
Clarke County Bank, Wash., 42 Pac. Rep. 
(2d) 803. 52 B. L. J. 625. . 


Where a guardian embezzled funds of his 
ward and paid them to’ a bank, all the 
representatives of the latter supposing that 
he was using his own funds, the guardian 
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cannot recover the fund from the bank 
in the absence of a showing that recovery 
is necessary to protect the ward from loss. 
The primary liability in such case is upon 
the guardian and his sureties. Galloway 
v. Security State Bank, Minn., 258 N. W. 
Rep. 10. 52 B. L. J. 363. 


§397. Deposits of insane persons. 


The committee of an incompetent person 
deposited in the defendant bank checks pay- 
able to him in his official capacity, falsely 
representing that the checks represented 
amounts allowed him by the court as com- 
missions, and misappropriated the proceeds. 
It was held that the bank was not liable for 
the committee’s misappropriation. Newton 
v. Merchants & Farmers National Bank, N. 
Y., 282 N. Y. Supp. 632. 52 B. L. J. 1023. 


§401. Deposits in two names. 

A savings account passbook in the 
names of a mother and son jointly carried 
the words “each may withdraw on his or 
her individual order during their joint lives, 
and that any balance upon the death of 
either shall belong to the survivor.” It 
was held, upon the mother’s death, that 
the son was entitled to the account. In 
te Mori’s Estate, Pa., 178 Atl. Rep. 492. 
52 B. L. J. 802. 


A savings bank depositor changed the 
form of his account by adding the name 
of another person, making the deposit pay- 
able to either or to the survivor. It ap- 
peared that the depositor was about to 
enter a hospital for treatment and that the 
change in the account was made merely for 
convenience in making withdrawals, it be- 
ing understood that, if he came out of 
the hospital, the account would be changed 
back to his name. Upon his death, it was 
held that there had been no valid gift of 
the deposit and that it belonged to his es- 
tate and not to the survivor. Held v. 
Myers, Ohio, 192 N. E. Rep. 546. 52 B. 
L. J. 52. 


Where money is deposited in a savings 
bank in the name of the depositor or his 
sister, payable to either or the survivor, 
the sister will be entitled to the deposit 
as against the brother’s estate upon the 
brother’s death even though the funds de- 
posited all belonged originally to the 
brother. First National Bank & Trust Co. 
v, Green, N. D., 262 N. W. Rep. 596. 52 
B. L. J. 1058. 


§429. Deposits in trust. 

Where money is deposited by one person 
in trust for another and the trustee dies 
and no successor trustee is appointed, the 
bank is justified in paying the money to 
the trustee’s executor or administrator. The 
bank is under no duty to see to it that the 
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fund is properly accounted for to the bene- 
ficiary of the trust. In re Olney Bank & 
Trust Co., Pa., 176 Atl. Rep. 837. 52 
B. L. J. 698. 


§ 431.—Rule in New York as to tentative 
trusts. 

A married man opened a savings ac- 
count in his name “in trust for wife Eliza- 
beth, 53 years.” The wife died before the 
husband and, before her death, the pass- 
book had been placed in a safe deposit 
box standing in her name. The husband 
held a power of attorney authorizing him 
to have access to the box. It was held 
that the husband was entitled to the fund. 
In re Bowen’s Estate, N. Y., 282 N. Y. 
Supp. 290. 52 B. L. J. 984. 


§ 436. Payment of deposit to wrong per- 
son, 

The plaintiff received a bonus check 
which he indorsed in blank and. left in his 
pocket. His wife took the check without. 
his knowledge and deposited part of the 
proceeds in the defendant bank. The plain- 
tiff notified the bank that the money be- 
longed to him and that it should be paid 
to no one except himself. The bank, never- 
theless, later paid the deposit to his wife. 
It was held that the plaintiff was entitled 
to recover the amount from the bank. Lind- 
strom v. Bank of Jamestown, N. Y., 278 
N. Y. Supp. 664. 52 B. L. J. 613. 


Federal Deposit Insurance Corporation. 

Action to test constitutionality of the 
Federal Deposit Insurance Law. Gar- 
funkel v. Manufacturers Trust Co., N. Y. 
52 B. L. J. 748. 


EXECUTORS, ADMINISTRATORS AND 
TRUSTEES 


Appointment of bank or trust com- 
pany—Effect of change in cor- 
porate identity. 


Under the laws of Kentucky and of the 
United States, a State bank which is con- 
verted into a national bank, after having 
been appointed executor and trustee under 
a will, may continue to act in such ¢a- 
pacities. Alt v. Liberty National Bank, 
— 83 S. W. Rep. (2d) 866. 52 B. L. J. 


A person executed his will naming a bank 
as executor and trustee; but, a month pre- 
vious the bank had merged with a trust 
company under the trust company’s name. 
It was held, upon the death of the testator, 
that the trust company was entitled to 
quality and act as executor. In re Bar- 
meier’s Estate, N. Y. 282 N. Y. Supp. 695. 
52 B. L. J. 1067. 


§ 452. 
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§ 459. Compensation. 


An executor is entitled to reasonable 
commissions for his services as such to the 
estate and for necessary ‘and legitimate 
expenses. He may employ agents for ex- 
traordinary expenses, but if he employs 
agents for ordinary services which he is 
bound and able to perform himself, he 
must pay them out of his own pocket. In 
re Foster’s Estate, N. J., 176 Atl. Rep. 
156. 52 B. L. J. 411. 


Where a trustee under a will pays the 
entire income to the life tenant during 
his lifetime, he waives his right to com- 
missions thereon and will not be allowed to 
collect such commissions out of the prin- 
cipal fund. In re Blake’s Estate, N. Y., 
282 N. Y. Supp. 321. 52 B. L. J. 992. 


A will named the testator’s son as sole 
trustee. Upon the son’s death the court 
appointed an individual and a trust com- 
pany as successor trustees. Under § 188, 
subdivision 2 of the New York Banking 
Law, it was held that trustees were en- 
titled only to one full commission between 
them. In re Lanier’s Estate, N. Y., 280 
N. Y. Supp. 530. 52 B. L. J. 777. 


A trustee’s annual deduction of commis- 
sions without rendering an annual state- 
ment of receipts and disbursements to the 
beneficiary is improper under § 285 of the 
New York Surrogate’s Court Act. In re 
Jones’ Estate, N. Y., 280 N. Y. Supp. 521. 
o2 B. L. J. 765. 


Where an executor pays himself com- 
missions on loans made for the estate by 
him as executor or commissions on insur- 
ance sold by him as agent to himself as 
executor, such commissions must be repaid 
to the estate. Vincent v. Werner, Kans., 
38 Pac. Rep. (2d) 687. 52 B. L. J. 190. 


§ 467. Personal liability generally. 


Executors, who neglect for an unreason- 
able time to sell a seat on the New York 
Stock Exchange belonging to the deceased, 
will be personally liable for the decrease 
in the market value of the seat. In re 
Pinney’s Estate, 282 N. Y. Supp. 680. 52 
B. L. J. 833. 


Where an executor employs an attor- 
ney to render services to the estate, such 
as services pertaining to routine account- 
ing work, which the executor is capable of 
performing himself and which, in fact, 
should be rendered by the executor, the 
executor will be personally liable to the 
attorney for his fees. The attorney has 
no claim against the estate. In re Smith’s 
Estate, 276 N. Y. Supp. 565. 52 B. L. J. 
294, 


A trust company, acting as executor of 
a will, which pays $5,250 for a casket, will 


not be allowed credit for that sum in its 
account, where the amount is “grossly ex- 
cessive” under the circumstances and not in 
keeping with the deceased’s station in life 
or with the value of his estate. Pinkham 
v. Central Farmers’ Trust Co., Fla., 159 
So. Rep. 289. 52 B. L. J. 396. 

§ 469. Investments—duty to 
care required. 


invest and 


Neither a provision in a will authoriz- 
ing the trustee appointed therein to in- 
vest “in mortgages upon unimproved and 
unincumbered real estate” nor a provision 
authorizing the trustee to invest in such 
securities as savings banks in New York 
City are authorized to invest in, gives the 
trustee authority to invest in mortgage 
participation certificates. In re Waxel- 
baum’s Estate, N. Y., 281 N. Y. Supp. 186. 
52 B. L. J. 897. 


An agreement by a bank, acting as 
trustee of a life insurance trust, to keep 
its investments liquid to the extent of 
$2,500, is binding on the bank and it will 
be liable for any loss resulting from a 
breach of the agreement. Ames v. Bank 
of Nutley, N. J., 178 Atl. Rep. 363. 52 
B. L. J. 689. 


It is contrary to public policy for a 
bank, acting as trustee under a will to in- 
vest funds of the estate in a participation 
certificate issued by it on a mortgage held 
by it in its individual capacity on land 
owned by an affiliate. The trustee here 
was surcharged with the amount of the 
certificate, $8,000, with interest from the 
date of the investment. In re Jones’ Es- 
tate, N. Y., 280 N. Y. Supp. 521. 52 B. 
L. J. 765. 


A deposit by a trustee of trust funds 
in a savings bank at interest, payable on 
demand, is not an “investment” within the 
meaning of the Iowa statute (Code, 1931, 
§ 12772) regulating investments by trus- 
tees. Consequently, the trustee is not liable 
for a loss sustained through the closing 
of the bank. Brooke v. White, Iowa, 258 
N. W. Rep. 766. 52 B. L. J. 511. 


A bank, acting as executor of a will, 
which deposits cash received from the sale 
of securities in a demand account bearing 
no interest, will not be surcharged with 
interest where the law prohibits the pay- 
ment of interest upon demand accounts, 
on the theory that the executor should have 
invested the funds in short term interest 
bearing securities while awaiting perman- 
ent investment. In re Sonderling’s Will, 
In re City Bank Farmers’ Trust Co., 279 
N. Y. Supp. 703. 52 B. L. J. 657. 


It is within the powers of a trust com- 
pany, accepting money in trust for invest- 
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ment, to provide in the trust agreement that, 
upon the termination of the trust, the 
founder shall be entitled to repayment in 
cash in the amount of cash principal paid 
in by the founder and not merely the cash 
value of the investment at the time. In 
re Roberts’ Estate, Pa., 175 Atl. Rep. 869. 
52 B, L. J, 104. 


Where a bank, acting as agent or trus- 
tee for a depositor, invests the depositor’s 
money in a mortgage and, in so doing, 
exercises reasonable care and diligence, it 
will not be responsible to the depositor for 
a deficiency upon the foreclosure of the 
mortgage. City National Bank v. Goebel, 
Ark., 78 S. W. Rep. (2d) 377. 52 B. L. J. 
504, 


A bank which ignores a customer’s in- 
structions to purchase government bonds 
for him and, instead, purchases other se- 
curities which decrease in value will be 
liable to the customer for his loss. Martin 
County Bank v. Hoffman, Ind., 192 N. E. 
Rep. 840. 52 B. L. J. 145. 


Trustees under a will will not be held 
personally responsible for a loss resulting 
from an investment of trust funds in a 
land and cattle company, of which the de- 
cedent owned substantially all of the stock 
and which formed part of the trust estate, 
even though the will provided that the 
proceeds of sales of property be invested 
in property and did not expressly author- 
ize the making of loans. In re Murphy’s 
Estate, Mont., 43 Pac. Rep. (2d) 230. 52 
B. L. J. 682. 


Trustees under a will should not invest 
trust funds held by them in stocks or 
bonds of private business corporations. 
And, if such securities come to them as a 
part of the trust fund they are appointed 
to administer, they should be sold “in the 
most advantageous manner and at the most 
advantageous time; generally speaking, 
they should be sold within one year.” In 
te Grotenrath’s Estate, Wisc., 258 N. W. 
Rep. 453. 52 B. L. J. 405. 


Where a will provides that, in case of a 
disagreement as to investments between 
the corporate trustee and the individual 
trustee, the preference of the latter shall 
prevail, the corporate trustee will be jus- 
tified in following the decision of the in- 
dividual trustee, provided such trustee files 
his decision in writing with the corporate 
trustee. In re Langdon’s Will, N. Y., 277 
N. Y. Supp. 581. 52 B. L. J. 654. 


§ 470.—Retaining decedent’s investment. 


Where a trustee appointed by will is au- 
thorized by the terms of the will to retain 
the testator’s non-legal securities and he 
does retain such securities, exercising rea- 


sonable skill and caution, he will not be 
held liable for a drastic decline in the 
value of the securities brought about by 
the general economic depression. In re 
Dickinson’s Estate, Pa., 179 Atl. Rep. 443. 
52 B. L. J. 823. 


A trust company, acting as trustee un- 
der a will. will not be chargeable with neg- 
ligence for retaining shares of its own stock 
as part of the trust estate where there is 
a mandatory provision to that effect in the 
will; but a trustee, who purchases mort- 
gage participation certificates without giv- 
ing the beneficiaries the notice required by 
law, will be surcharged with the amount of 
such investments. In re Roche’s Will, 
N. Y., 281 N. Y. Supp. 77. 52 B. L. J. 
893. 


Executors, who receive stocks as part of 
the assets of the estate, will not be liable 
for a shrinkage in their value while they 
retained them, where they sought capable 
advice and their error was one of judg- 
ment. In re Megargie’s Estate, N. J., 175 
Atl. Rep. 808. 52 B. L. J. 108. 


A trust company, named as executor and 
trustee under a will, which authorized the 
trustee to retain as investments any stocks 
or other securities left by the testatrix, 
will not be held responsible for a shrinkage 
in the value of securities so held provided 
the trustee acted with such care and pru- 
dence in the management of the estate as 
in general prudent men of discretion and 
intelligence employ in their own like af- 
fairs. The trustee is not responsible for 
mere errors of judgment. In re Balfe’s 
Will, 274 N. Y. Supp. 284. 52 B. L. J. 1. 


A trust company, acting as trustee under 
a will, will not be held responsible for 
the shrinkage in value of public utility 
stocks which it holds through a _ period 
when they could have been sold without 
loss, particularly where it is provided in 
the will that no stocks shall be sold with- 
out the consent of the co-trustee, a brother 
of the testator. In re Westfield Trust Co., 
N. J., 176 Atl. Rep. 101. 52 B. L. J. 381, 
reversing 51 B. L. J. 651. 


A provision in a will authorizing the 
trustee to invest “in safe and stable in- 
terest bearing securities, and in such man- 
ner as will best serve the interest of my 
said children” does not authorize the trus- 
tees to invest in or retain corporate stocks 
and they will be held responsible for any 
loss occurring through investments of this 
character. In re Morris’ Estate, N. Y., 
276 N. Y. Supp. 254. 52 B. L. J. 287. 


§ 476.—Deposit or investment in trustee’s 
name. 


A trust company, acting as trustee un- 
der a will, may not allot a mortgage in 
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which the trust company is named as mort- 
gagee, to the beneficiary of the trust by a 
mere execution of a declaration of trust 
on the company’s books. Instead, it should 
take title to the mortgage in its name as 
trustee and place the mortgage upon rec- 
ord. In re Yost’s Estate, Pa., 175 Atl. 
Rep. 383. 52 B. L. J. 193. 


§ 477.—Mingling trust funds. 

An executor who mingles estate funds 
with his personal funds, as where he de- 
posits estate funds in his personal account, 
will be liable for compound interest on 
the amount of estate funds so mingled. 
Vincent v. Werner, Kans., 38 Pac. Rep. 
(2d) 687. 52 B. L. J. 190. 


§ 479.—Investment under sanction of court. 


The probability of inflation in the cur- 
rency is not sufficient to warrant a court 
in authorizing trustees to invest in non- 
legal securities. In re Muller’s Will, 280 
N. Y. Supp. 345. 52 B. L. J. 739. 


§ 480.—Liability for loss. 


A trust company, acting as trustee, will 
not be held liable for a loss resulting from 
the investment of the trust funds where 
the trust agreement provides that the fund 
may be invested with the consent of the 
primary beneficiary and where all invest- 
ments made by the trust company were 
made with the approval of a person ap- 
pointed by the primary beneficiary to rep- 
resent her. In re Liquidation of Canal 
Bank & Trust Co., La., 159 So. Rep. 325. 
52 B. L. J. 518. 


An executor of an estate, who permits 
estate funds to remain on deposit in a bank 
of which he is the managing officer, until 
the bank fails, when he has knowledge of 
the weak financial condition of the bank 
and of its impending failure, will be re- 
sponsible to the estate for any loss which 
it sustains. In re Janke’s Estate, Minn., 
258 N. W. Rep. 311. 52 B. L. J. 420. 


A bank cashier, who deposits in his bank 
funds which he holds as administrator of 
an estate, without first obtaining a court 
order authorizing the deposit, will be liable 
to the estate for the amount lost through 
the failure of the bank. He cannot escape 
liability on the plea that he had no right 
to withdraw the funds just before the 
failure because, to do so, would have created 
a preference in favor of the estate. In re 
Foster’s Estate, Hodson v. Williams, Iowa, 
256 N. W. Rep. 744. 52 B. L. J. 34. 


A trust company, acting as adminis- 
trator, deposited estate funds in a bank 
which had the same directors and stock- 
holders as the trust company. The funds 
were deposited in a savings account sub- 


ject to a ninety day withdrawal notice. 
During the preceding two years, the de- 
posits of the bank had decreased twenty 
per cent. and the liquidity of the bank 
had dropped to twenty-two per cent. The 
deposit was allowed to remain during a 
run on the bank and the bank closed. The 
trust company was surcharged with the 
amount of the loss. In re Culhane’s Es- 
~~ Mich., 256 N. W. Rep. 807. 52 B. L. 
Bi. 


§ 486. Revocation of trust. 


A trust agreemnt in which the trustor 
is also named as trustee and which con- 
tains no power of revocation is an irre- 
vocable trust. In re Dunn, Iowa, 258 N. W. 
Rep. 697. 52 B. L. J. 373. 


A trust agreement, although reserving to 
the trustor the right to alter its provisions, 
which agreement is subsequently incor- 
porated in a will, cannot thereafter be re- 
voked except by an instrument executed 
with the formalities required by statute for 
the execution of a will. Koeninger v. To- 
ledo Trust Co. ms 197 N. E. Rep. 419. 
52 B. L. J. 947 


In an action revoke a voluntary trust 
on the ground of fraud, it is necessary to 
bring in as parties only living persons 
beneficially interested. It is not necessary 
to appoint guardians for unborn children 
who might at some time in the future be- 
come interested. O’Leary v. Grant, N. Y., 
278 N. Y. Supp. 839. 52 B. L. J. 725. 


Under section 23 of the New York Per- 
sonal Property Law, a trust agreement 
which contains no power of revocation may 
be revoked only upon the written consent 
of all persons beneficially interested in the 
trust. Guaranty Trust Company v. Harris, 
N. Y., 105 N. E. Rep. 529. 52 B. L. J. 
555. 


Under section 23 of the New York Per. 
sonal Property Law, in order to revoke a 
trust it is not necessary to obtain the 
consent of the persons who might in the 
future, become beneficiaries under the 
terms of the trust and whose identity can- 
not, at the time, be ascertained. Thatcher 
v. Empire Trust Co, N. Y., 277 N. Y. 
Supp. 874. 52 B. L. J. 595. 


§ 488. Corpus and income. 


Where shares of stock are left in trust 
by a will, the net ineome to be paid to 
certain persons during the lifetime of the 
testator’s widow, regular dividends on the 
stocks should be allocated to the income 
account and payments made “as a partial 
distribution of the surplus now in the 
treasury’ should be allocated to the prin- 
cipal. Citizens & Southern National Bank 
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v. Fleming, Georgia, 181 S. E. Rep. 768. 
62 B. L. J. 1014. 


Investment trust. 


An agreement creating an investment 
trust provided that no member should “be 
obligated for any amount greater than the 
percentage of his investment bears to the 
total obligation to the bank,” meaning any 
bank from which a loan might be obtained. 
In an action by a bank which held two 
notes executed by the trust, it was held 
that the members of the trust were sev- 
erally and not jointly liable and that, 
therefore, the members could not be sued 
jointly in a single action. Union Trust 
Co. v. Poor & Alexander, Md., 177 Atl. 
Rep. 923. 52 B. L. J. 712. 


Life insurance trust. 


A life insurance trust providing that the 
proceeds be invested and that the income be 
paid to certain of the insured’s relatives 
is a valid trust and not a testamentary dis- 
position which must be executed in accord- 
ance with the statutes regulating wills. 
Sigal v. Hartford National Bank, Conn., 
177 Atl. Rep. 742. 52 B. L. J. 703. 


Living trust. 

A living trust is not rendered invalid by 
the fact that the settlor reserves the right 
(1) to change the beneficiary and amend 
the trust instrument; (2) to revoke the 
trust in whole or in part or withdraw all 
or any part of the trust estate; (3) +o con- 
trol investments, in that no change, sub- 
stitution, or investment should be made by 
the trustee except with consent or at di- 
rection of the settlor, unless he should 
waive the reservation, in which event the 
trustee (a trust company) would invest at 
its discretion. Goodrich v. City National 
Bank, Mich., 258 N. W. Rep. 253. 52 
B. L. J. 385. 


Custodian agreement. 


A “custodian agreement” between a cua- 
tomer and a bank, authorizing the bank to 
hold securities deposited with the bank by 
the customer subject to his instructions, 
does not create a trust. At most it is an 
agency agreement. To create an express 
trust of securities, there must be a trans- 
fer to the trustee of the title to the secu- 
rities. DeMott v. National Bank of New 
rae N. J., 179 Atl. Rep. 470. 52 B. L. 


FEDERAL RESERVE BANKS 


Collection charges. 

Under a ruling of the Federal Reserve 
Board member banks of the Federal Re- 
serve System may absorb charges for col- 
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lection, or exchange, or other small charges 
up to $2.00 per month, for any one cus- 
tomer having a demand deposit in the bank. 
52 B. L. J. 14. 


FORGED PAPER 


§ 498. Forged paper in general. 

An insurance company which pays a draft 
drawn by and on itself, bearing a forgery 
of the payee’s indorsement and “payable 
through” a certain bank, will not be allowed 
to recover against such bank where it did 
not notify the bank of the forgery for 
several months after its discovery. Central 
Trust Company of Cincinnati v. Eureka- 
Security Insurance Co., Ohio, 198 N. E. 
Rep. 62. 52 B. L. J. 1019. 


§ 508. Liability of drawee bank to drawer 
where check paid on forged indorse- 
ment. 

A bank which pays checks drawn by a 
depositor, bearing forgeries of the payee’s 
indorsement, will be liable to the depositor 
for the amount unless the bank can show 
negligence on the part of the depositor. 
City of New York v. Fidelity Trust Co., 
276 N. Y. Supp. 341. 52 B. L. J. 292. 


§510.—Where drawer negligent. 

A drawee bank, which pays checks drawn 
by a depositor, the payees’ indorsements on 
which are forged, will not be liable to the 
depositor where it appears that the fraud 
was made possible by the negligence of the 
depositor in issuing the checks. Defiance 
Lumber Co. v. Bank of California, Wash., 
41 Pac. Rep. (2d) 135. 52 B. L. J. 643. 


§ 512. Drawee bank may recover money 
paid on forged indorsement. 


An insurance company insured a de- 
positor and his bank (the drawee) against 
loss through the payment of checks bear- 
ing forged indorsements. An employee of 
the insured depositor, a corporation, stole 
some of the corporation’s checks after they 
had been made out to various payees. He 
forged the payees’ indorsements and ne- 
gotiated the checks to one Kirk. The latter 
received them in good faith and deposited 
them in his bank, by which they were col- 
lected from the drawee. When the fraud 
was discovered the insurance company made 
good the loss to the depositor. It was held 
that the insurance company could recover 
from the collecting bank and that the latter 
could recover from kirk. Maryland Casualty 
Co. v. Chase National Bank, N. Y., 275 
N. Y. Supp. 311. 52 B. L. J. 164. 


Forged indorsement in Continental Europe. 

Under the laws of Continental Europe 
a person, who purchases a check for value 
and in good faith, gains a good title to the 
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check even though it is later found out 
that the payee’s indorsement was forged. 
United States v. Guaranty Trust Company, 
35 Sup. Ct. Rep. 221. 52 B. L. J. 199. 


§ 518.—Drawee’s duty to give notice upon 
discovering forged indorsement. 


A delay by a drawee bank in giving notice 
to a collecting bank of the payment of 
checks upon forged indorsements will not 
prevent the drawee from recovering from 
the collecting bank if it appears that, at 
the time notice was given, the collecting 
bank was in a position to collect as against 
the party from whom it received the checks. 
Pennsylvania Mutual Life Insurance Co. v. 
Real Estate-Land Title & Trust Co., Pa., 
176 Atl. Rep. 747. 52 B. L. J. 708. 


§ 528. Collecting bank held liable on forged 
indorsement. 


A bank which collects a check on which 
the payee’s indorsement is forged will be 
liable ta the drawer of the check for its 
amount. The fact that the forgery is done 
by an employee of the drawer of the check 
does not affect the situation. Boosel v. 
Agricultural Insurance Co., Pa., 180 Atl. 
Rep. 21. 52 B. L. J. 907. 


A check payable to one corporation was 
indorsed, deposited and collected by an- 
other corporation. It was held that the 
collecting bank was liable to the first cor- 
poration. Northwestern Upholstering Co. 
v. First National Bank, Minn., 258 N. W. 
Rep. 724. 52 B. L. J. 483. 


§ 534. Check payable to fictitious payee. 


The treasurer of a corporation signed 
checks in the corporation’s name payable 
to fictitious persons. Checks were counter- 
signed by another officer in good faith. 
The treasurer indorsed and collected the 
checks. It was held that the drawee bank 
was not liable to the corporation. Good- 
year Tire & Rubber Co. v. Wells Fargo 
Bank, 37 Fed. Rep. (2d) 483. 52 B. L. 
J. 562. 


FRAUD 


§ 544. Instrument obtained by fraud. 


Where a bank officer falsely represents 
to a woman, living apart from her husband, 
that her signature is necessary on a note 
which her husband has signed to secure a 
loan, the bank cannot hold her liable on 
the note. Bank of America v. Sanchez, 
Calif., 38 Pac. Rep. (2d) 787. 52 B. L. 
J. 289. 


Where money is obtained from one bank 
by fraud and deposited in another bank, 
the money still belongs to the first bank 
and ean be recovered by it. In re Accles’ 
Estate, 275 N. Y. Supp. 431. 52 B. L. J. 


228. 
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GIFTS 


§550. Gifts of securities. 

Where one person delivers bonds to an- 
other for the purpose of making a gift 
of the bonds, the gift is not invalidated by 
the fact that the donee places them in a 
safe deposit box which he rents in the 
joint names of himself and the donor. 
McGovern v. Morin, R. I., 175 Atl. Rep. 
658. 52 B. L. J. 253. 


GUARANTY 


§ 553. Guaranty in general. 


The merger of a trust company with 
other banking corporations, where the trust 
company is the parent corporation of the 
merger, will not relieve the merged cor- 
poration from liability of a guaranty of 
bonds made by the trust company previous 
to the merger. Collings v. Guarantee Trust 
Co., 10 Fed. Supp. 462. 52 B. L. J. 872. 


The death of one of two signers of a joint 
and several contract of guaranty does not 
terminate the contract. In such ease the 
ereditor may hold the surviving guarantor. 
Miller v. National Printing & Engraving 
Co., Okla., 45 Pac. Rep. (2d) 483. 52 B. 
L. J. 866. 


Where a bank, after receiving an instru- 
ment guaranteeing the payment of notes 
signed by another party and held by the 
bank, renews one of the notes, the renewal 
constitutes a sufficient consideration of the 
guaranty and makes it binding on the 
guarantor. First National Bank v. Red- 
ford Chevrolet Co., Mich., 258 N. W. Rep. 
221. 52 B. L. J. 428. 


A closed bank held certain unmatured 
notes. The defendant signed a guaranty of 
payment of the notes addressed to the 
elosed bank, intending that the guaranty 
should be shown to the plaintiff bank so 
that the latter would purchase the notes 
along with the other assets of the closed 
bank and assume its liabilities. It was held 
that the subsequent purchase of the notes 
by the plaintiff bank was a sufficient con- 
sideration for the guaranty and that the 
defendant was liable thereon. Soape v. 
Citizens National Bank, Texas, 85 S. W. 
Rep. (2) 936. 52 B. L. J. 1053. 


§555. Necessity for acceptance. 


A woman signed a writing guaranteeing 
to pay the balance due on a judgment held 
by a bank against her husband in consid- 
eration of the bank’s forbearing to take 
any further action in the matter until a 
certain date. In an action by the bank on 
the guaranty, it was held that it was not 
necessary for the bank to have accepted 
the guaranty in writing in order to re- 
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cover. California Bank v. Kenoyer, Calif., 
37 Pac. Rep. (2d) 836. 52 B. L. J. 251. 


§557. Construction of contract of guar- 
anty. 

An agreement guaranteeing a note, which 
provided that there should be no liability on 
the part of the guarantor if the owner of 
the note “shall collect said note,” is a 
guaranty of collectibility. There is no lia- 
bility on the part of the guarantor in such 
case unless it appears that the debtor is 
insolvent or that the creditor has pursued 
the usual legal proceedings and that the 
debt has proved to be uncollectible. Citi- 
zens’ National Trust & Savings Bank v. 
Seaboard Surety Corp., Cal., 41 Pac. Rep. 
956. 52 B. L. J. 668, 


The directors of a bank signed a writing 
guaranteeing a depositor against any loss 
“on his deposit of six thousand dollars... 
provided left on deposit at least three 
weeks.” It was held that, if the deposit 
were permitted to remain for the three 
weeks, the guaranty would apply thereafter 
even though the deposit was reduced below 
$6,000. The depositor, however, before 
suing the directors, must attempt to recover 
from the bank. Wood v. Utter, Mo., 77 
S. W. Rep. (2d) 832. 52 B. L. J. 369. 


The defendant Burns was president of a 
company which wished to buy piping from 
the plaintiff tube company. The plaintiff 
refused to sell without a guaranty from 
Burns of the account, “at any time we may 
require it.” Burns wired that “I will per- 
sonally guarantee payment . .. when re- 
quired by you.” It was held that this con- 
stituted a present continuing guaranty mak- 
ing Burns liable and not a mere contract 
to execute a guaranty at some future time. 
Burns v. Pittsburg Tube Co., Ga., 181 S. E. 
Rep. 501. 52 B. L. J. 1005. 


§560. Release of guarantor. 


A written guaranty, covering loans by a 
trust company to a corporation to the ex- 
tent of $100,000, provided, in part, “this 
guaranty is a continuing guaranty for the 
said sum and shall remain in force until 
duly revoked by me by notice in writing to 
the said company and shall extend to and 
cover all renewals of any claims or demands 
guaranteed under this instrument or the 
extensions of time of payment thereof.” It 
was held that the guaranty covered renew- 
als, made after its revocation, as to a debt 
existing at the time of the revocation. Corn 
Exchange Bank v. Gifford, N. Y., 197 
N. E. Rep. 179, 268 N. Y. 153. 52 B. L. 
J. 735. 

GUARDIANS 
§ 564. Liabilities. 

A guardian who invests his ward’s funds 

in unauthorized securities without obtaining 
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a eourt order will be personally liable for 
any depreciation in the value of the securi- 
ties. In re Jefferson’s Estate, Iowa, 257 
Atl. Rep. 783. 52 B. L. J. 204. 


If a guardian deposits his ward’s money 
in a bank, taking therefor a time certifi- 
eate of deposit and the bank fails before 
the maturity of the certificate, the guardian 
will be responsible for the loss. But, if the 
time certificate matures prior to the failure 
of the bank so that, at the time of the 
failure, the deposit is payable on demand, 
the guardian will not be liable. In re 
Welch’s Estate, Mont., 45 Pac. Rep. (2d) 
681. 52 B. L. J. 862. 


A trust company was appointed guardian 
of a minor in 1919. The minor became of 
age in 1930. The trust company filed no 
account until 1934 when it reported that 
$1,455 was invested in a mortgage pool 
which it maintained. It was held that the 
trust company would have to pay the ward 
in cash and could not require him to accept 
the mortgage pool certificate. In re Giese’s 
Estate, Pa., 180 Atl. Rep. 711. 52 B. L. 
J. 1000. 


A trust company, acting as guardian of 
a minor, is justified in investing $3,300 of 
its ward’s funds in improved real estate 
which has been appraised at $7,500. It 
was further held in this case that the trust 
company was justified in permitting the 
mortgage to run from 1929, when it fell 
due, until 1935, when the ward attained his 
majority. In re Staten Island National 
Bank, 282 N. Y. Supp. 163. 52 B. L. J. 
994, 


It is unlawful for a guardian to pur- 
chase with guardianship funds an unsecured 
certificate of deposit. And where the bank 
knows that the money invested in the certifi- 
cate represents guardianship funds, the 
guardian will be entitled to a preference 
over other creditors on the failure of the 
bank. Hart v. Kirksville Savings Bank, 
Mo., 82 S. W. Rep. (2d) 612. 52 B. L. 
J. 773. 


HOLDERS IN DUE COURSE 


§ 566. Payee as holder in due course. 


A bank cashier, without authority, caused 
the assistant cashier to issue a draft on an- 
other bank, payable to one who held the 
eashier’s personal note. The cashier de- 
livered the draft to the payee and the lat- 
ter surrendered the note. The vice-presi- 
dent of the drawer bank, however, discov- 
ered the transaction and stopped payment 
of the draft. It was held that the payee 
could enforce the draft against the drawer. 
National Bank of Suffolk v. American Bank 
& Trust Co., Va., 177 S. E. Rep. 229. 52 
B. L. J. 465. 
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Holder must take without notice of 
defect. 

A bond house which purchases stolen 
negotiable bonds from a listed dealer in 
good faith and at a fair price is entitled 
to retain the bonds as against the real 
owner even though the bond house pre- 
viously received a printed notice of the 
theft, which was sent out to bond dealers 
generally, but forgot about it and took no 
steps to avoid buying the bonds in the event 
of their being offered to it for sale. Gra- 
ham v. White-Phillips Co., 56 Sup. Ct.. Rep. 
21. 52 B. L. J. 1030. 


§ 568. 


Receiving paper belonging to prin- 
cipal in payment of agent’s debt. 

Where a corporation permits its president 
(also majority stockholder) to sign checks 
in the name of the corporation and use them 
to pay his personal obligations, the corpo- 
ration will not be permitted to recover the 
amount of such checks from a creditor who 
receives them in good faith. Reif v. Equi- 
table Life Assurance Corp., 268 N. Y. 269, 
197 N. E. Rep. 278. 52 B. L. J. 836. 


A bank held for collection a note signed 
by an individual who was an officer of a 
corporation. The officer delivered to the 
bank in payment of the note three checks 
which he signed in the name of the corpo- 
ration as its agent. It was held that the 
bank (its receiver in this case) was liable 
to the corporation for the amount of the 
checks, even though the officer was author- 
ized to sign the corporation’s name to 
checks. Culhane v. Rockford Finance Co., 
74 Fed. Rep. (2d) 1. 52 B. L. J. 305. 


§577. Holder must take in good faith. 


A bank which discounts a $5,000 note in 
good faith, will be entitled to enforce it 
against the maker notwithstanding his state- 
ment that he was unable to read and signed 
the note upon the misrepresentation that it 
was for a few hundred dollars only. Hart- 
ford National Bank v. Credenza, Conn., 177 
Atl. Rep. 132. 52 B. L. J. 506. 


§579. Time of acquiring checks. 

The payee of a check indorsed it in blank 
and mailed it to his bank for deposit. The 
eheck was stolen from the mails and nine 
days later it was offered to the plaintiff 
company by a stranger (who identified him- 
self by some form of employment card) in 
payment for a gun. The plaintiff took the. 
eheck and delivered to the stranger the gun 
and the difference between the price of the 
gun and the amount of the check. It was 
held that since the plaintiff company had 
acted in good faith in the transaction, it 
was entitled to enforce the check against 
the drawer. Texas Sporting Goods Co. v. 
Texas Gulf Sulphur Co., Texas, 81 S. W. 
Rep. (2d) 805. 52 B. L. J. 751. 


§ 571. 


One who receives certified checks for $3,- 
000 twelve years after the date of certifica- 
tion in payment of a debt amounting to 
$2,500 is not a holder in due course and 
eannot enforce the checks against the bank, 
where it appears that the drawer of the 
checks has in the meantime withdrawn the 
funds against which the checks were certi- 
fied. Weaver v. Harrell, West Va., 176 
S. E. Rep. 608. 52 B. L. J. 55. 


§ 582. Holder must take for value. 

A bank, which permits the depositor of a 
check to draw the entire amount before the 
check is collected, becomes a holder in due 
course of the check and can enforce it 
against the drawer, even though the drawer 
has a defense good as against the payee. 
Holt v. First State Bank, Texas, 74 S. W. 
Rep. (2d) 1050. 52 B. L. J. 242. 


A bank, in which a check indorsed with- 
out restriction is deposited, becomes the 
owner of the check and as such can enforce 
it against the drawer, where the latter has 
stopped payment at the request of the 
payee. Ogdin v. Goodwin, 76 Fed. Rep. 
(2d) 196. 52 B. L. J. 719. 


§ 588. Rights of holder in due course. 

Where bonds are delivered to a bank with 
the intention that they be used as collateral 
and the bank pledges them with the Fed- 
eral Reserve Bank as security for a loan, 
the latter bank will be entitled to hold the 
bonds as against the owner. Bragg v. Fed- 
eral Reserve Bank, Va., 178 S. E. Rep. 680. 
52 B. L. J. 694, 


Where a person signs a note in blank 
as maker and delivers it to a person for 
the purpose of raising money for the maker 
and the latter fills out the note and nego- 
tiates it to a third person, using the pro- 
ceeds for himself, such third person will 
be permitted to enforce the note against 
both the maker and the indorser. Reardon 
v. Murdock, Mass., 198 N. E. Rep. 268. 
52 B. L. J. 1038. 


An executor delivered to a bank as col- 
lateral for personal loans, securities which 
belonged to the estate, the bank receiving 
the securities in good faith. Notes recited 
that the securities were deposited as col- 
lateral for them and for all other liabilities 
of the maker. It was decided that the 
bank was entitled to hold the securities 
until its rights against the maker could 
be determined. In re Levine’s Estate, 282 
N. Y. Supp. 769. 52 B. L. J. 1047. 


INDORSEMENTS 


§622. Indorsement before delivery. 

A person who signs his name in blank 
on the back of a non-negotiable note before 
the delivery of the note may be held liable 
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as maker or guarantor at the election of 
the holder. Fayetteville Bldg. & Loan 
Assn. v. Crouch, W. Va., 177 S. W. Rep. 
532. 52 B. L. J. 158, 


§ 634. Restrictive indorsements. 


Where the Federal Reserve agent indorses 
a note to a Federal Reserve bank “for col- 
lection for the account” of the agent, the 
Federal Reserve bank is not the real party 
in interest and, under the laws of North 
Carolina, cannot sue on the note in its own 
name. Federal Reserve Bank, Va., v. Whit- 
ford, N. C.,. 176 8S. E. Rep. 584. 52 
B. L. J. 27. 


§ 637.—Indorsement to “any bank.” 


An indorsement reading “Pay to the or- 
der of any bank, banker or trust company. 
All prior endorsements guaranteed” is an 
unrestricted and not a restrictive indorse- 
ment and passes title to one who takes a 
negotiable instrument so indorsed for value. 
First National Bank v. Cross & Napper, 
La., 157 So. Rep. 636. 52 B. L. J. 235. 


INSURANCE 


§ 649. Liability on policies in general. 

A clause in a policy of credit insurance 
provided that, in case of loss, final state- 
ment of claim must be filed by the insured 
within thirty days after the expiration of 
the policy. It was held that the insurance 
company waived this clause, where, recog- 
nizing its liability under the policy, it 
worked throughout the period allowed for 
filing in co-operation with the insured for 
the purpose of preventing or minimizing a 
loss. American Credit Indemnity Co. v. 
Mitchell & Co., 78 Fed. Rep. (2d) 276. 52 
B. L. J. 910. 


A policy insuring a bank against loss of 
money sent by registered mail, except losses 
occasioned by dishonesty on the part of 
employees of the sender or addressee, does 
not cover a loss of money stolen by the 
addressee’s cook and chauffeur (one per- 
son). Central Trust Co. v. Hartford Fire 
Insurance Co., West Va., 177 S. E. Rep. 
868. 52 B. L. J. 584, 


§ 650.—Forgery insurance. 


An indemnity bond, protecting the ob- 
ligee against loss on checks, drafts and 
notes on which the obligee’s signature or 
an indorsement is forged, on instruments 
made, drawn or accepted by the obligee 
which have been altered, and on drafts 
drawn on the obligee which have been 
forged, will not protect the obligee from 
loss on forged notes and chattel mortgages 
purchased by the obligee. Protective Fi- 
nance Corp. v. National Surety Co., Colo., 
37 Pac. Rep. (2d) 530. 52 B. L. J. 263. 


§652.—Robbery, burglary and theft in- 
surance. 

A policy of burglary insurance protecting 
a bank against loss of money and securi- 
ties and defining securities as “all ne- 
gotiable or non-negotiable instruments, 
documents or contracts representing money 
or other property,” will cover a loss of 
jewelry held in the insured bank’s safe as 
collateral security for loans. Ocean Acci- 
dent & Guarantee Corp. v. First National 
Bank, Texas, 84 S. W. Rep. (2d) 1111. 52 
B. L. J. 899. 


§ 658. Fidelity bonds in general. 

A clause in a “Banker’s Blanket Bond” 
insuring a bank against losses through any 
dishonest act on the part of any of its em- 
ployees, requiring the bank to give notice 
of loss to the insurance company “at the 
earliest practicable moment and at all 
events not later than ten days after” the 
discovery of any such loss, is reasonable. 
Planter’s Savings Bank v. American Surety 
Co., S. C., 181 S. E. Rep. 222. 52 B. L. J. 
944, 


The directors of a bank declared an il- 
legal dividend for the purpose of making 
good to themselves the amount of an as- 
sessment imposed against them as _ stock- 
holders upon a previous reorganization of 
the bank. It was held that this was cov- 
ered by a fidelity bond insuring the bank 
against loss through the dishonesty of any 
officer or trustee. First State Bank v. 
Metropolitan Casualty Co., Texas, 79 S. W. 
Rep. (2d) 835. 52 B. L. J. 479. 


§ 663.—President. 


It is a “dishonest act’? within the mean- 
ing of a bankers’ blanket bond, insuring 
a bank against losses occasioned by the dis- 
honest acts of its officers or employees, for 
the president of the bank to make loans 
without the authorization or knowledge of 
the board of directors of the bank. Hansen 
v. American Bonding Co., Wash., 48 Pac. 
Rep. (2d) 653. 52 B. L. J. 936. 


§ 665.—Cashier. 


Losses sustained by a bank as a result 
of its cashier’s allowing the kiting of checks 
and overdrafts are insured by a fidelity 
bond protecting the bank against loss 
through any dishonest act of any of its em- 
ployees. Fidelity & Deposit Co. v. Bates, 
76 Fed. Rep. (2d) 160. 52 B. L. J. 650. 


§670. Rights of creditors to proceeds of 
life insurance policy. 

Under the Pennsylvania statute, 40 P. S. 
Pa., §517, a life insurance policy naming 
a trust company, as beneficiary in trust for 
the insured’s wife and children is exempt 
from all claims of creditors upon the bank- 
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ruptey of the insured. In re Phillips, Pa., 
7 Fed. Supp. 807. 52 B. L. J. 478. 


Annuity contracts. 

An annuity contract will not be set aside 
by the courts for the reason that the an- 
nuitant died before attaining his average 
expectancy of life, or because it appears 
that his health was so impaired at the time 
of making the contract that his expectancy 
was less than the average. Rishel v. Pub- 
lic Mutual Life Insurance Co., 78 Fed. Rep. 
(2d) 881. 52 B. L. J. 971. 


INTEREST 


§ 673. Construction and validity of inter- 
est clause. 


The surrender of a trust of accumulation 
certificate by the holder to the trust com- 
pany by which it was issued and the accept- 
ance of interest at a rate lower than that 
provided for in the certificate constitutes a 
discharge of the instrument. The holder 
will not thereafter be permitted to collect 
interest at the rate specified in the instru- 
ment. Gerard v. Bank of New York, N. Y., 
193 N. E. Rep. 165. 52 B. L. J. 246. 


LIEN AND SET-OFF 


Bank’s Lien or Right of Set-Off Against 
Depositor 


§700. Lien and set-off in general. 


The defendant made notes payable to a 
trust company. Before maturity the trust 
company transferred them to the plaintiff 
Federal Reserve Bank as collateral for a 
loan. The trust company subsequently 
failed and at the time of the failure the 
defendant had funds on deposit with the 
trust company. It was held that the de- 
fendant could not set off that deposit 
against its liability to the plaintiff on the 
notes. Federal Reserve Bank v. Gray- 
United Stores, Mass., 194 N. E. Rep. 709 
52 B. L. J. 731. 


A bank held a depositor’s notes which 
gave it an express lien on the depositor’s 
deposit. The bank permitted the deposit 
account to remain subject to the depositor’s 
control until it was attached by a judg- 
ment ereditor. It was held that the bank 
could not then assert its lien against the 
account. Adolph Bergman Building & Loan 
Ass’n. v. Blaul, Pa., 175 Atl. Rep. 743. 52 
B. is. J. 101. 


§723. Joint notes and deposits. 

A depositor in a closed bank will not be 
permitted to set off his deposit against 
his liability on a note signed jointly by 
him and his wife. Plymouth County Trust 
Co. v. Thornell, Mass., 197 N. E. Rep. 91. 
52 B. L. J. 857. 
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§725. Where deposit garnished—demand 
or matured note of depositor. 


A bank, holding a demand note signed 
by a depositor, may apply the deposit to 
the satisfaction of the note, as against a 
judgment creditor of the depositor’s, even 
though there is no clause in the note giving 
the bank a lien upon the deposit for the 
depositor’s debts to the bank. Adolph 
Bergman Bldg. & Loan Assoc. v. Blaul, Pa., 
178 Atl. Rep. 140. 52 B. L. J. 673. 


A bank, holding a demand note signed 
by a depositor, may apply the deposit to 
the satisfaction of the note, as against an 
attaching creditor of the depositor’s with- 
out first going through the formality of 
making the proper bookkeeping entries. 
Aarons v. Public Service Bldg. & Loan 
Assoc., Pa., 178 Atl. Rep. 141. 52 B. L. J. 


674. 


§ 728. Unmatured debt of depositor. 


A bank, holding an unmatured note may, 
upon notice of an adverse change in the 
maker’s financial condition, apply the mak- 
er’s deposit toward the satisfaction of the 
note prior to the maker’s adjudication in 
bankruptcy, where there is an agreement 
to that effect in the maker’s financial state- 
ment. Updike v. Manufacturers’ Trust Co., 
_ 196 N. E. Rep. 563. 52 B. L. J. 

00. 


Where a bank agreed with a depositor 
to apply his deposit to the satisfaction of 
an unmatured note and failed without so 
applying the deposit, it was held that the 
depositor could have the contract enforced 
in an action against the receiver. Lonergan 
v. Highland Trust Co., Mass., 192 N. E. 
Rep. 34. 52 B. L. J. 63. 


§ 736. Effect of death of depositor. 


Where a depositor dies indebted to the 
bank on an unmatured note and an action 
on the note is not commenced until after 
the maturity of the note, the bank may then 
apply the deposit to the note and make 
claim against the estate for the balance. 
Kasparek v. Liberty National Bank, Okla., 
30 Pace. Rep. (2d) 127. 52 B. L. J. 450. 


§ 739. Formal application of deposit. 


A bank held notes of a deceased de- 
positor, totalling a sum in excess of the 
amount of the deposit. It was held that 
the deposit could not be set aside for the 
support of the widow and children, irre- 
spective of whether the bank had affirma- 
tively exercised its right to set off the de- 
posit against the notes which it held. 
Backer v. City Bank & Trust Co., Ga., 180 
S. E. Rep. 604. 52 B. L. J. 875. 
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Set-Off Against Insolvent Bank 


§741. Depositor’s right of set-off. 

Upon the failure of a bank it will not be 
required to set off the deposit of a corpora- 
tion against a note which it holds signed 
by the president of the corporation even 
though the proceeds were used for the bene- 
fit of the corporation. Jewett v. Martins- 
ville Milling Co., 76 Fed. Rep. (d) 153. 
52 B. L. J. 721. 


A bank, holding checks payable to its or- 
der, forwarded them to the bank on which 
they were drawn. The latter charged the 
checks against the drawer’s account, but 
failed before making a remittance. The 
failed bank had a sum of money on deposit 
with the forwarding bank. It was held that 
the checks had been paid at the time the 
drawee charged them against the drawers’ 
accounts and that the forwarding bank was 
entitled to set the amount of the checks off 
against the amount of the deposit. John- 
son v. First National Bank, 8 Fed. Supp. 
788. 52 B. L. J. 180. 


§ 746. Right of holder of certificate of de- 
posit or certified check. 

A person, who had negotiated promissory 
notes to a bank, received by inheritance, 
after the failure of the bank, three certifi- 
cates of deposit issued by the bank. It was 
held that he could not set off these certifi- 
eates against his indebtedness to the bank. 
Gibson v. Gilmore, Mich., 257 N. W. Rep. 
923. 52 B. L. J. 177. 


Setting off assigned claim. 

One who owes money or a note to a bank 
which has closed cannot, in an action on the 
note by the receiver of the bank, set-off a 
elaim against the bank which was assigned 
to him after the closing of the bank. Parker 
v. Schultz, Iowa, 257 N. W. Rep. 570. 52 
B. L. J. 501. 


MARRIED WOMEN 


§ 760. Liability on note. 


A promissory note signed by a married 
woman for the accommodation of, or as 
guarantor for, another person, in Pennsyl- 
vania, the statutes of which jurisdiction 
declare it invalid, and payable in the Dis- 
trict of Columbia to a bank located there, 
where an instrument of this kind is valid, 
will be binding on the signer. Kiess v. 
= 74 Fed. Rep. (2d) 470. 52 B. L. J. 

MONEY 


Gold clause decisions 


The Joint Resolution of Congress, June 
5, 1933, suspending payment in gold is 
valid insofar as private obligations payable 
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in gold are concerned. Norman v. Balti- 
more and Ohio R. Co., 55 Sup. Ct. Rep. 407. 
52 B. L. J. 211. 


Congress is without power to pass the 
Joint Resolution of June 5, 1933, declaring 
provisions requiring payment in gold to be 
“against public policy” and providing that 
obligations containing such clauses may 
nevertheless be paid, dollar for dollar, in 
legal tender currency, so far as such Joint 
Resolution applies to obligations of the 
United States. But, where the standard 
weight of the gold dollar, as measured in 
grains, has been reduced by the proclama- 
tion of the President, pursuant to an Act 
of Congress, the holder of a gold bond of 
the United States, issued prior to the adop- 
tion of the legislation mentioned above and 
payable thereafter, will not be entitled to 
more than the face of the bond in legal 
tender currency unless he ean show that he 
has sustained actual damage as a result of 
the devaluation. Perry v. United States, 
55 Sup. Ct. Rep. 432. 52 B. L. J. 296. 


The owner of United States gold certifi- 
cates, who surrendered them to the Secre- 
tary of the Treasury on January 17, 1934, 
under protest, and received therefor legal 
tender currency equivalent to the face 
amount of the certificates, is not entitled 
to receive a further sum from the United 
States on the theory that the weight of a 
gold dollar was twenty-five and eight-tenths 
grains and the market price thereof on 
January 17, 1934, was in excess of the cur- 
reney so received. Nortz v. United States, 
55 Sup. Ct. Rep. 428. 52 B. L. J. 391. 


Report on finance. 

Report of Committee on Finance and 
Currency of the New York State Chamber 
of Commerce on Banking. 52 B. L. J. 111. 


MUNICIPAL WARRANTS 


Cashing warrants. 

A bank, not being a legally designated 
depository of a township, which cashes 
county warrants for the township trustee, 
the trustee absconding with the proceeds, 
will be liable to the county for the amount 
of the warrants. State v. Citizens’ National 
Bank, Ind., 193 N. E. Rep. 389. 52 B. L. J. 
335. 

NATIONAL BANKS 


§824. State control of national banks. 


The Oklahoma statute (U. S. 1931, 
§ 9522) requiring the plaintiff in an action 
to recover money loaned, where the amount 
involved is $300 or less, to file a “non- 
usury affidavit” applies to a national bank 
bringing suit in a state court. First Na- 
tional Bank v. Johnston, Okla., 41 Pac. 
Rep. (2d) 115. 52 B. L. J. 515. 
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§829. Power of national bank to purchase 
securities. 

A national bank, in selling corporate 
bonds or other securities to a customer, is 
without power to agree to repurchase the 
bonds at the purchaser’s option. Awotin 
vy. Atlas Exchange National Bank, 55 Sup. 
Ct. Rep. 674. 52 B. L. J. 553. 


NEGOTIABILITY 


§852. Words of negotiability necessary. 


An instrument which is not payable to 
the order of a specified person or to bearer 
but designates the payee by the words “To 
Lynch Construction Company,” is not ne- 
gotiable. Consequently, where a bank col- 
lects such an instrument and allows the 
payee to draw against it and the drawer 
stops payment, the bank cannot enforce it 
against the drawer if the latter has a de- 
fense good as against the payee. Soldier 
Valley Savings Bank v. Camanche Sand & 
Gravel Co., Iowa, 258 N. W. Rep. 879. 
52 B. L. J. 536. 


§857. Stipulations in general not affect- 
ing negotiability. 


The negotiability of a note is not de- 
stroyed by a clause providing that, if the 
note is not paid at maturity, any money or 
security of the maker in the possession of 
the bank should stand applied to its pay- 
ment; nor by a clause providing that the 
bank-payee may transfer the note and the 
collateral and that the transferee shall 
thereupon become vested with all the rights 
of the bank and that the bank shall there- 
after be discharged of all liability. In re 
Liquidation of Canal Bank & Trust Co., 
La., 162 So. Rep. 31. 52 B. L. J. 743. 


§865. Instruments secured by mortgage or 
deed held non-negotiable. 


A promissory note, otherwise negotiable 
in form, but which provides for payment in 
bi-weekly installments as set out in the deed 
of trust securing the note, and as described 
by the constitution and by-laws of the 
payee association, is non-negotiable. Fay- 
etteville Bldg. & Loan Assn. v. Crouch, W. 
Va., 177 S. W. Rep. 532. 52 B. L. J. 158. 


§869. Instrument must be certain as to 
amount. 


A receipt for bonds, given by a bank, 
which provides that the bank will return 
the bonds or bonds of the same issue six 
months from date of notice, or, at the op- 
tion of the bank, cash equal to the par 
value of the bonds, is a non-negotiable in- 
strument. Louisa National Bank v. Paints- 
ville National Bank, Ky., 85 S. W. Rep. 
(2d) 668. 52 B. L. J. 930. 


§ 883. Provisions for extension of time. 

A note, which provides that the payee or 
holder may, without notice to the indorsers, 
extend the time of payment any number of 
times provided that all extensions do not 
aggregate more than one year from the 
maturity of the note, is non-negotiable. 
Such an instrument does not comply with 
section 1 of the Uniform Negotiable In- 
struments Law which provides that an in- 
strument, to be negotiable, must be payable 
on demand at a fixed or determinable future 
time. Osborn vy. Millikan, Kans., 38 Pac. 
Rep. (2d) 104. 52 B. L, J. 139. 


NOTICE OF DISHONOR 


§ 948. Notice by telephone. 


Notice of dishonor given by telephone 
is sufficient to charge an indorser with lia- 
bility if it imparts to the indorser the iden- 
tity of the instrument dishonored and the 
fact of the dishonor. Winn v. Perryman, 
La., 160 So. Rep. 804. 52 B. L. J. 653. 


§979. Waiver of notice. 


A statement by the indorser of a note to 
the holder to the effect that the indorser 
“thought” that the maker would take care 
of the note at maturity, does not constitute 
a waiver of notice of dishonor. Kelly v. 
Ford, West Va., 176 S. E. Rep. 705. 52 
B. 71. 


OFFICERS OF BANKS 


§ 987. Liability of officers in general. 

A trust company officer persuaded a de- 
positor to purchase a draft on a foreign 
bank to be used on a trip abroad. Upon 
the failure of the trust company, before 
the collection of the draft, it was held that 
the depositor could not hold the officer per- 
sonally liable. Foley v. Commissioner of 
Banks, Mass., 197 N. E. Rep. 448. 52 
B. L. J. 960. 


§988. Authority of president. 


The maker of a note held by a bank made 
a personal loan to the president of the 
bank upon the latter’s agreement that he 
would in return protect the maker from 
liability on the note to the bank. Upon the 
failure of the bank it was held that the 
receiver could enforce the note against the 
maker. Harris v. Leslie, 76 Fed. Rep. (2d) 
4.52 B. L. J. 618. 


§997. Liability of bank for acts of of- 
ficers or employees. 

Where a bank officer recommends that a 
customer invest in certain bonds, stating 
that the bonds are guaranteed by surety 
companies of large resources and it turns 
out that the bonds are not so guaranteed, 
the bank will be liable to the customer for 
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losses sustained through the investment. 
Bullard v. Citizens’ National Bank, 160 So. 
Rep. 280, 52 B. L. J. 560; 162 So. Rep. 
169, 52 B. L. J. 804. 


The president of a bank, in selling water 
company bonds owned by the bank, to a 
woman who was inexperienced in business, 
represented that the bonds were perfectly 
sound and would be paid at maturity and 
that there were no securities to be pur- 
chased anywhere that were better. The 
water company was actually insolvent at the 
time and the bonds proved to have no value. 
It was held that the purchaser could rescind 
the contract. State ex rel. Sorenson v. 
State Bank, Nebr., 260 N. W. Rep. 195. 
52 B. L. J. 591. 


The president of a bank assured one of 
the bank’s depositors, an aged woman in- 
experienced in business, who was desirous 
of investing her money in real estate mort- 
gages, that any mortgage sold to her by 
the bank would be “first class in every 
way.” The bank subsequently sold her a 
mortgage in the sum of $12,500 at its face 
value, without informing her that the prop- 
erty securing the mortgage was worth not 
more than $4,000. Upon the failure of the 
bank, it was held that the depositor had a 
valid claim against the bank for the amount 
which she lost in the transaction. Kershaw 
v. Julien, 72 Fed. Rep. (2d) 528. 52 
B. L. J. 16. 


Where a depositor delivers money to an 
officer of a bank to invest for her and the 
facts indicate that the officer is acting as 
her agent and that she is not dealing with 
him as an official of the bank, the bank 
will not be liable for any wrongful act on 
the part of the officer resulting in a loss 
to the depositor. Meyer v. Peoples Bank, 
N. J., 181 Atl. Rep. 54. 52 B. L. J. 1007. 


A bank which sells bonds to a customer 
will not be liable in damages, where the 
bonds turn out to be worthless, if it appears 
that the officer representing the bank in 
the sale acted in good faith. Wiley v. First 
National Bank, Iowa, 257 N. W. Rep. 214. 
52 B. L. J. 256. 


A statement by a bond salesman that 
certain Brazil bonds were safe and as good 
an investment as United States bonds is a 
mere expression of opinion and not a rep- 
resentation of fact. The salesman’s em- 
ployer will not be liable if the bonds are 
later defaulted. Schilder v. Fort Worth 
National Co., Texas, 81 S. W. Rep. 247. 
52 B. L. J. 781. 


A statement by an officer in charge of a 
bank’s bond department, made to a person 
purchasing bonds from the bank, that the 
bonds are “gilt-edged and as good as gold” 
will not subject the bank to liability in the 
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event that the bonds subsequently turn out 
to be valueless. Such a statement is re- 
garded in law as a mere statement of opin- 
ion, Bullard v. Citizens’ National Bank, 
Miss., 160 So. Rep. 280. 52 B. L. J. 560. 


§ 1015. Liability of bank for cashier’s act. 

Where a person delivers money to a bank 
to be loaned for him by the bank, acting 
through its cashier, and the cashier misap- 
propriates some of the money, the bank will 
be liable for the amount to the depositor. 
City National Bank v. Gustavus, Texas, 77 
S. W. Rep. (2d) 565. 52 B. L. J. 307. 


§ 1016.—Where bank not liable. 

A trustee loaned trust funds through the 
cashier of a bank without first obtaining a 
court order authorizing such loan. It was 
held that the bank was not liable to the 
beneficiaries of the trust for a loss which 
occurred. Ryan v. Scovill, Kans., 37 Pac. 
Rep. (2d) 1007. 52 B. L. J. 141. 


§ 1037. Liability of directors generally. 

Directors of a bank who fail to exercise 
reasonable care in the performance of their 
duties, will be held personally responsible 
to the bank for any loss occasioned by their 
negligence. Anderson v. Akers, 7 Fed. 
Supp. 924. 52 B. L. J. 185. 


The cashier of a bank was about to pay 
a deposit to a depositor when the directors 
interfered and prevented the payment. The 
bank failed two days later and it was held 
that the directors were liable for the de- 
positor’s loss. Huffman v. Wilkes, Kan., 
37 Pac. Rep. (2d) 988. 52 B. L. J. 93. 


A trust company put out a $400,000 is- 
sue of refunding bonds through a subsidiary. 
The bonds recited that they were first mort- 
gage bonds whereas the property securing 
the bonds was subject to a prior mortgage 
in the sum of $250,000. A purchaser of 
some of the bonds, which turned out to be 
worthless, brought suit against the directors 
of the trust company and it was held that 
they were responsible. Ashby v. Peters, 
Neb., 258 N. W. Rep. 639. 52 B. L. J. 378. 


While bank directors are liable to stock- 
holders as well as creditors for failure to 
exercise diligence and good faith in man- 
aging the affairs of the bank, the mere ex- 
ercise of poor judgment is not sufficient to 
form the basis for liability. Milburn v. 
Martin, Ark., 76 8S. W. Rep. (2d) 952. 52 
B. L. J. 119. 


A director of a trust company, which is 
acting as executor and mingles estate funds 
with its own funds, will not be personally 
liable for a loss sustained by the estate, 
especially where it appears that the director 
was not in active management of the trust 
company’s affairs, that he was not a large 
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stockholder and that he received no salary. 
Proksch v. Bettendorf, Iowa, 257 N. W. 
Rep. 383. 52 B. L. J. 231. 


It is not unlawful for a trust company, 
acting as guardian, to deposit guardianship 
funds with itself. Consequently, if the trust 
company fails and is unable to turn over 
the full deposit to its successor in guardian- 
ship, the directors of the company are not 
personally responsible for the deficiency. 
Bowen v. Strauss, 8. C., 178 8. E. Rep. 252. 
52 B. L. J. 439. 


§ 1052. Notice to officer as notice to bank. 


The president of a bank turned over to 
the bank bonds, which he held as trustee, 
to be credited against his personal over- 
draft. Upon the failure of the bank, it 
was held that the owner of the bonds was 
entitled to them. Bosworth v. Maryland 
ead Co., 74 Fed. Supp. 519. 52 B. L. 

587. 


OVERDRAFTS 
§ 1081. Personal liability of officer of 
bank. 


The officers and directors of a bank are 
not personally liable for overdrafts allowed 
by the bank’s cashier, which are concealed 
from the knowledge of the officers and di- 
rectors and carried as cash items. Such 
transactions do not come within the mean- 
ing of section 8990, Revised Code of South 
Dakota, 1919, making each officer and di- 
rector personally liable for all “overdrafts 
allowed by his bank.” Strain v. Mekvold, 
8. D., 257 N. W. Rep. 50. 52 B. L. J. 11. 


§ 1087. Criminal liability. 

Drawing a check or draft against insuf- 
ficient funds on a business concern, such 
as a packing company, does not constitute 
a violation of the Kansas bad check law, 
providing that it is unlawful to draw a 
eheck or draft on a “bank or depository” 
knowing that there are no funds on deposit 
to pay the instrument. State v. Williams, 
Kans., 42 Pac. Rep. (2d) 561. 52 B. L. J. 
729. 


PAYMENT 


§ 1126. Payment in general. 

A bank holding notes for collection may 
receive its own certificate of deposit in pay- 
ment and such acceptance constitutes pay- 
ment even though the bank fails before re- 
mitting. Reconstruction Finance Corp. v. 
Lyon, Wash., 38 Pac. Rep. (2d) 1028. 52 
B. L. J. 490. 


§ 1129. Payment before maturity or with- 
out taking up instrument. 

As a general rule, if the maker of a note 

pays it to the payee without demanding a 

return of the note, and the payee has, prior 


to such payment, transferred the note to an- 
other party for value, the holder will be 
allowed to enforce the note against the 
maker. An exception is found in the case 
where the holder of the note permits the 
payee to act as his agent in collecting. 
Stock Yards National Bank v. Neugebauer, 
Colo., 48 Pac. Rep. (2d) 813. 52 B. L. 
J. 941, 


§ 1141. Payment of checks. 

A bank, which honors checks against de- 
posits by a bankrupt, in good faith and in 
the belief that the deposits represent new 
funds which are not a part of the bank- 
rupt estate, will not be liable to the trustee 
in bankruptey although the funds actually 
are assets of the bankrupt estate. In re 
Retail Stores Delivery Corp., 11 Fed. Supp. 
658. 52 B. L. J. 1050. 


§ 1147. Payment of checks—Effect of cred- 
iting check. 

The receipt by a bank of a check drawn 
by one depositor to the unconditional credit 
of another depositor constitutes a payment 
of the check. The bank will not later be 
permitted to charge the check back against 
the depositor’s account upon showing that 
it was drawn against insufficient funds. 
Provident Savings Bank & Trust Co. v. Hil- 
debrand, Ohio, 196 N. E. Rep. 790. 52 B. 
L. J. 895. 


§ 1162. Bank’s liability for refusing de- 
positor’s check. 


A custom among banks to hold checks, 
drawn on them and sent in for collection by 
correspondents in other states, until the 
close of business hours on the day of re- 
ceipt before dishonoring the checks is rea- 
sonable and valid and a depositor is justi- 
fied in relying on such custom. Fischer v. 
First National Bank, Idaho, 40 Pac. Rep. 
(2d) 625. 52 B. L. J. 495. 


§ 1164.—Refusal because of improper sig- 
nature. 


A drawee bank is bound to pay a check 
drawn by a depositor even though the sig- 
nature on the check does not correspond 
exactly with the form of the depositor’s 
signature on file in the bank. In fact, a 
bank might be liable in damages to the 
depositor if it refused to pay such a check. 
Wagner v. Chemical Bank, 276 N. Y. Supp. 
717. 52 B.L. J. 461. 


§ 1166.—Bank’s right to apply deposit to 
depositor’s note. 


A bank has a right to apply a general 
deposit to the satisfaction of the depositor’s 
matured note and, after such application 
has been made, the bank may refuse to 
honor checks drawn by the depositor if the 
balance is then insufficient to meet the 
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ehecks. Calmenson Clothing Co. v. First 
National Bank & Trust Co., S. D., 258 
N. W. Rep. 555. 52 B. L. J. 548. 


§ 1181. Check “in full” of disputed claim. 


An attorney had rendered services to a 
client over a period of time. There was 
no agreement as to the amount to be paid. 
The client gave the attorney a check for 
$2,000 bearing a statement that the payee’s 
indorsement would “constitute a receipt in 
full.” The attorney crossed out the words 
“in full” and cashed the check. It was held 
that this amounted to a satisfaction of the 
attorney’s claim. Ball v. Thornton, Minn., 
258 N. W. Rep. 831. 52 B. L. J. 509. 


PLEDGE AND COLLATERAL 


§ 1189. Debts secured. 


A collateral note signed by a husband 
and wife provided that the funds derived 
from the sale of the collateral, after being 
applied to the payment of the note, might 
be applied “to any other note, obligation, 
bill, overdraft or open account under which 
the undersigned shall be in any way bound.” 
It was held that such surplus could be ap- 
plied only to the satisfaction of any joint 
obligations of the husband and wife and 
could not be used for the payment of the 
individual obligation of the husband as in- 
dorser of another note. Powell v. McDon- 
C., 181 S. E. Rep. 277. 52 B. L. 


Building and loan shares, 


The owner of shares in a building and 
loan association has a right to pledge the 
shares as security for a loan without the 
consent of the association. And where the 
shares are so pledged to a bank, the build- 
ing and loan association cannot subse- 
quently refuse to issue new shares to the 
bank on the ground that the association had 
made loans to the shareholder subsequent 
to the time of the pledge. Citizens’ Na- 
tional Bank v. Irwin Bldg. & Loan Assn., 
Pa., 175 Atl. Rep. 399. 52 B. L. J. 273. 


PRESENTMENT FOR PAYMENT 


§ 1223. Time for presentment of out-of- 
town check. 

The defendant gave the plaintiff a check 
in Worcester on Sunday, the check being in 
payment for goods sold. The plaintiff ne- 
gotiated the check for cash to a bank in 
his own town on Monday. On Tuesday the 
drawee bank closed its doors and the plain- 
tiff took the check back from the bank 
which had cashed it and brought this action 
against the drawer. It was held that there 
had been no unreasonable delay in present- 
ing the check such as would discharge the 
drawer from liability. Spencer v. Burakie- 
~*~ Mass., 192 N. E. Rep. 616. 52 B. L. 
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A corporation received a check in pay- 
ment of a bill. Instead of depositing the 
check in the city in which it was received, 
the corporation sent it by air mail to a bank 
in another city for deposit. This resulted 
in delaying the presentment of the check 
for one business day beyond the time that 
would have been required if the check had 
been deposited in the city in which it was 
received. On the day on which the check 
was presented, the drawee bank failed to 
open and the check was not paid. It was 
held that the delay in presenting the check 
discharged the drawer from liability. Mars, 
Ine., v. Chubrilo, Wise., 257 N. W. Rep. 157. 
52 B. L. J. 79. 


§ 1224. Presentment through clearing house. 


The drawer of a check delivered it to 
the payee on Saturday in the bank on which 
the check was drawn. The payee deposited 
the check in his own bank on Saturday 
afternoon and the check would have been 
cleared and collected on Monday morning 
except for the fact that the drawee bank 
failed at the close of Saturday’s business. 
It was held that the check was presented 
in proper time to charge the drawer with 
liability. Wilkins v. Gannon, Okla., 49 
Pac. Rep. (2d) 78. 52 B. L. J. 988. 

§ 1235. When delay in presentment is ex- 
cused. 


A memorandum on the back of a check, 
given in payment for goods, to the effect 
that a deduction has been made from the 
full purchase price because of defects in 
certain of the goods, for the purpose of 
giving the payee a chance to check up on 
the condition of the goods returned as de- 
fective, indicates an intention that the de- 
livery of the check shall be regarded as 
conditional. Such a check does not have to 
be promptly presented for payment. Econ- 
omy Fuse & Mfg. Co. v. Standard Electric 
Mfg. Co., Ill., 194 N. E. Rep. 922. 52 B. 


L. J. 793. 
SIGNATURE 


§ 1283. Form of signature. 

A bank may pay a check bearing the 
genuine signature of the depositor, even 
though the signature is not in the same 
form as the signature on the signature card 
on file in the bank, provided that there is 
no agreement between the depositor and 
the bank that the latter will pay only checks 
signed in a specified form. American Na- 
tional Bank v. Miles, Tenn., 79 S. W. Rep. 
(2d) 47. 52 B. L. J. 659. 


Proof of signature. 


A bank director was a member of a com- 
mittee which examined the bank’s affairs. 
Among the notes held by the bank was one 
in which his name appeared as indorser. 
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When later sued on the note, it was held 
that he would not be permitted to contend 
that the signature was not his. Day and 
Night National Bank v. Polley, Ky., 77 
S. W. Rep. (2d) 351. 52 B. L. J. 320. 


STOCK AND STOCKHOLDERS 


§ 1328. Stock subscriptions. 


A bank employee subscribed for shares 
of stock in the bank under an “Employees 
Stock Offering.” Under the plan the bank 
was under no absolute obligation to allot 
shares to the employee. After he had paid 
in $1,100, his employment was terminated. 
It was held that he was entitled to the re- 
turn of this money. Coyne v. Chatham 
Phenix National Bank & Trust Co., N. Y., 
281 N. Y. Supp. 271. 52 B. L. J. 812. 


§ 1341. Right of national bank stockholder 
to inspect books. 


Section 10 of the New York Stock Cor- 
poration Law imposes a penalty on corpora- 
tions of $50 for each refusal on the part of 
the corporation to permit a stockholder to 
examine the corporation’s stock book. The 
penalty cannot be enforced against a na- 
tional bank. Lauer v. Bayside National 
Bank, N. Y., 280 N. Y. Supp. 139. 52 
B. L. J. 914. 


Assessment of stockholders. 


Under the stautes of Michigan (Comp. 
Laws of 1929, § 11941) an assessment to 
restore the impaired capital of a bank can- 
not be enforced in an action against a liv- 
ing stockholder or by filing claim against 
the estate of a deceased stockholder. First 
National Bank-Detroit v. Tennant, Mich., 
259 N. W. Rep. 351. 52 B. L. J. 733. 


§ 1350. Statutory liability in general of 
stockholders to creditors. 


Owners of stock in a holding company, 
organized for the purpose of purchasing 
stock in a national bank and having no 
other assets than such shares, will be re- 
garded as the owners of the national bank 
stock and, as such, personally subject to 
the statutory liability imposed by section 
5151 of the United States Revised Statutes, 
12 U. S. Code §63. Metropolitan Holding 
Company v. Snyder, 79 Fed. (2d) 263. 52 
B. L. J. 827. 


In 1926 the shareholders of a bank made 
a 100 per cent. assessment on themselves 
to restore impaired capital. The defendant, 
owner of five shares, assigned his certifi- 
eate and sent it to the bank with instruc- 
tions to sell it as provided by law. The 
bank, however, retained the certificate 
among its papers until it closed in 1932. 
In the meantime, the defendant assumed 
that the certificate had been sold as he had 
requested. It was held that these circum- 


stances did not relieve the defendant from 
the statutory double liability. Farmers’ 
State Bank v. Goolbaugh, Kans., 35 Pac. 
Rep. (2d) 915. 52 B. L. J. 409. 


A stockholder who is opposed to the con- 
solidation of his bank with another na- 
tional bank must give notice within 20 
days after the approval of the consolidation 
by the Comptroller. (12 U. 8. Code, $33), 
in which event he will be entitled to re- 
ceive the value of his shares. His mere 
failure to call for shares of the new bank 
will not prevent him from becoming a 
stockholder therein and, upon the failure 
of the new bank, he will be liable to as- 
sessment as a stockholder. Hiatt v. Peddy, 
73 Fed. Rep. (2d) 235. 52 B. L. J. 155. 


Minors, to whom shares of stock in a na- 
tional bank are distributed as part of their 
share in an estate, do not become subject 
to the stockholders’ statutory liability upon 
the failure of the bank, due to lack of 
capacity to assume such a liability. The 
estate of the deceased owner of the stock, 
however, remains liable and even though 
the estate has been distributed and the ex- 
ecutor discharged. Seabury v. Green, 55 
Sup. Ct. Rep. 375. 52 B. L. J.. 345. 


In the matter of the statutory liability 
of a stockholder of a closed bank, where 
notice of assessment is mailed to a stock- 
holder of record, whose name appears upon 
the books of the bank, but who is not the 
real owner of the stock, the superintendent 
of banks may enforce the liability against 
the real owner although no notice of as- 
sessment was mailed to him. Broderick v. 
Normandie Nat. Securities Corp., N. Y., 193 
N. E. Rep. 310. 52 B. L. J. 350. 


A person who, in good faith, purchases 
shares of national bank stock in the names 
of his minor children at a time when the 
bank is solvent, using the children’s money 
in making the purchase, does not become 
the owner of the stock or subject to the 
statutory liability. Lifsey v. Bullock, 11 
Fed. Supp. 728. 52 B. L. J. 1046. 


§ 1352.—Transfer prior to insolvency. 


The owner of shares of stock in a na- 
tional bank transferred them to trustees in 
1926 to be held for the benefit of her 
minor children. She reserved no power to 
revoke the trust and the transfer was made 
in entire good faith. Upon the failure of 
the bank in 1931, it was held that the origi- 
nal stockholder was not liable for the statu- 
tory liability imposed upon the owners of 
national bank stock. Pottorf v. Dean, 77 
Fed. Rep. (2d) 893. 52 B. L. J. 849. 


The owner of ten shares of stock in a 
national bank transferred them to herself 
in trust for her minor son some five years 
prior to the failure of the bank, acting in 
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good faith. It was held that she was not 
subject to the stockholders’ statutory double 
liability. Pottorf v. Stafford, Texas, 81 
S. W. Rep. (2d) 539. 52 B. L. J. 686. 


The owner of shares of stock in a na- 
tional bank, who, in good faith, transfers 
them irrevocably to trustees in trust to pay 
the dividends to the share owner’s children 
until such time as the trust should termi- 
nate and the trust estate be distributed, 
will not be subject to the stockholders’ 
statutory double liability upon the failure 
of the bank. Pottorff v. Dean, 8 Fed. Supp. 
670. 52 B. L. J. 179. 


The laws of Colorado provide that any 
stockholder who transfers his shares on the 
books of the bank within sixty days of the 
insolvency of the bank, or who, though not 
appearing on the books of the bank as a 
shareholder is an “owner of stock, legal or 
equitable,” remains subject to the statutory 
double liability imposed upon bank stock- 
holders. McFerson v. Anderson, Colo., 40 
Pac. Rep. (2d) 614. 52 B. L. J. 445. 


The defendants, owners of shares of stock 
in a New York state bank, sold the stock 
and delivered the certificates to a branch 
of the bank for transfer upon its books. 
The bank failed two days later without 
having recorded the transfer. Under sec- 
tion 120 of the New York Banking Law, 
it was held that the defendants remained 
subject to the stockholders’ statutory lia- 
bility. Broderick v. Aaron, New York, 198 
N. &. Rep. 11. 52 B. L. J. 1011. 


§ 1353.—Stockholders’ right of set-off. 


A stockholder in a closed bank, who is 
also a depositor, will not be allowed to set 
off his deposit against his statutory lia- 
bility as a stockholder. But, after he has 
paid the amount assessed against him as 
stockholder, he will be permitted to share 
in the assets of the. bank along with the 
other depositors and creditors. Hughes v. 
Aubere, Ill., 196 N. E. Rep. 811. 52 B. 
L. J. 890. 


A stockholder of a closed bank, being 
sued by the receiver for the amount assessed 
against him under his statutory liability, 
eannot set off against such liability the 
amount of his deposit in the bank. Bank- 
ing Commission v. Bitker, Wisc., 257 N. W. 
Rep. 616. 52 B. L. J. 352. 


A stockholder in a national bank may 
not, upon the failure of the bank, set off 
his deposit in the bank against his statutory 
liability as stockholder. § 5151, U. S. Re- 
vised Statutes (12 U. S. Code, §63). A 
dividend on the deposit declared by the re- 
ceiver may, however, be set off. Roth v. 
Baldwin, 74 Fed. Rep. (2d) 1003. 52 B. 
L. J. 380. 


§ 1366.—Trustees. 

Share of stock appeared on the records 
of a bank in the name of “T. P. Sims, 
Trustee.” Upon the closing of the bank it 
was held that the addition of the word 
“trustee” to the stockholder’s name did not 
protect him against the stockholders’ statu- 
tory liability. Law v. Blowers, 8. C., 179 
S. E. Rep. 480. 52 B. L. J. 574. 


The owner of sixty shares of stock in a 
national bank transferred the shares to him- 
self under an irrevocable trust agreement, 
which provided that the trustee should hold 
the shares, that the income should be paid 
to him personally during his lifetime, and 
to his wife after his decease and that, upon 
her death, the principal and accumulated 
income should be paid to his daughter. 
About four years later the bank failed. It 
was held that the owner remained subject 
to assessment under the double liability 
statute. Slaughter v. Quigley, N. J., 9 
Fed. Supp. 130. 52 B. L. J. 456. 


STOPPING PAYMENT 


§ 1373. Time of notice. 


Drafts, drawn by a railroad company on 
itself, bore a notation that they could be 
collected through any one of several banks 
named on the back of the drafts. The 
owner of some of these drafts deposited 
them in one of the named banks and the 
latter charged them against the railroad’s 
account and credited the account of the 
depositor. It was held that this consti- 
tuted a payment of the drafts and that the 
railroad company could not thereafter stop 
payment. First National Bank & Trust 
Co. v. First National Bank in Hazard’s 
Receiver, Ky., 86 S. W Rep. (2) 325. 52 
B. L. J. 1063. 


§ 1378. Stopping payment of cashier’s 
check. 


A bank is legally bound to pay its own 
eashier’s check bearing the genuine indorse- 
ment of the payee, even though the check 
was transferred by the payee in settlement. 
of a gambling debt. The payee has no 
right to stop payment in such a case. Niel- 
sen v. Planters Trust and Savings Bank, 
La., 161 So. Rep. 346. 52 B. L. J. 746. 


SURETIES 


§ 1395. Release of surety. 


The mere acceptance of interest in ad- 
vance by the holder of a note, in the ab- 
sence of an agreement to extend the time 
of payment, will not discharge from lia- 
bility one who signed the note as surety. 
The acceptance of the interest may be evi- 
dence of an agreement to extend but it does 
not, in itself, amount to such an agreement. 
Lynn v. Young, Ky., 78 S. W. Rep. (2d) 
25. 52 B. L. J. 803. 
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TAXATION 


§ 1429. Income tax. 


A national bank was ordered by a na- 
tional bank examiner to write down the 
values of bonds set aside by it “to secure 
trust deposits” in the total sum of $5,525. 
It was held that the bank was entitled to 
deduct this sum from its Federal income 
tax return in computing net income. Citi- 
zens’ National Bank v. Commissioner of 
Internal Revenue, 74 Fed. Rep. (2d) 604. 
52 B. L. J. 541. 


§ 1430. Stamp tax. 


Participation certificates issued by a trust 
company, reciting that a certain portion of 
a mortgage owned by the trust company is 
held in trust by the company for the own- 
ers of the certificates, are subject to a 
stamp tax under the Revenue Act of 1926. 
Dauphin Deposit Trust Co. v. United States, 
9 Fed. Supp. 257. 52 B. L. J. 601. 


TRANSFER WITHOUT INDORSEMENT 


§ 1461. Effect of transfer without indorse- 
ment. 

One to whom a note payable to order is 
transferred without indorsement gets good 
title to the note and is entitled to have the 
indorsement of the transferor. But, for the 
purpose of determining whether he is a 
holder in due course, the negotiation takes 
effect as of the time when the indorsement 
is made. Lawyers’ Realty Co. v. Bank of 
Ludlow, Ky., 76 S. W. Rep. (2d) 920. 52 
B. L. J. 169. 


TRUST RECEIPTS 


§ 1467. Trust receipts. 
Trust Receipt Forms. 52 B. L. J. 839. 


USURY 


§ 1469. What constitutes usury. 

The mortgagee and not the mortgagor 
must pay the mortgage tax, under the tax 
laws of Michigan. So, where the mortgagor 
pays the tax and the highest legal rate of 
interest, the mortgage is usurious and all 
payments of interest are, under the laws of 
Michigan, applied to a reduction of the 
principal debt. Union Guardian Trust Co. 
v. .Crawford, Mich., 258 N. W. Rep. 248. 
52 B. L. J. 317. 


An assignment by an employee of wages 
due him, which is renewed from week to 
week upon the payment of an amount each 
time in excess of legal interest, constitutes 
@ usurious loan. Parsons v. Fox, Ga., 176 
S. E. Rep. 642. 52 B. L. J. 8. 


§ 1472.—Interest in advance. 


In New York the collection of interest in 
advance at the highest legal rate (6%), at 


least on short term loans, is sanctioned. The 
deduction of 6% interest in advance for one 
year on a loan, which is to be repaid in 
fifty weekly installments, however, renders 
the loan usurious. Koven v. Kline, N. Y., 
208 N. Y. Supp. 814. 52 B. L. J. 769. 


Under the laws of Texas, a note is not 
rendered usurious by a provision for inter- 
est at the rate of 10% per annum payable 
in equal monthly installments in advance, 
and a further provision for interest on over- 
due interest payments at the rate of 10% 
per annum. Guaranty State Bldg. & Loan 
Assn. .v. Farmer, Texas, 84 S. W. Rep. (2d) 
277. 52 B. L. J. 880. 


§ 1488. Penalties for usury. 

The signing of a release by a borrower, 
who has paid usurious interest, cannot be 
used by the lender as a defense to an action 
by the borrower, under the Oklahoma stat- 
ute (St. 1931, $9519) to recover twice the 
amount of the usurious interest paid. Stand- 
ard Credit Co. v. Lauderbaugh, Okla., 36 
Pac. Rep. (2d) 949. 52 B. L. J. 49. 


WAREHOUSE RECEIPTS 


§ 1498. Negotiability. 

A warehouse reeeipt for cotton, reciting 
that the cotton would be delivered, but 
blank as to the name of the person to whose 
order delivery would be made is negotiable. 
A bank, to which such a receipt is pledged, 
may hold the warehouse liable for deliver- 
ing the cotton to another party. In such a 
ease, the bank has authority to complete 
the instrument by filling up the blanks. 
First National Bank v. Donald, Texas, 84 
S. W. Rep. (2d) 325. 52 B. L. J. 869. 


WILLS 


§ 1512. Construction and validity of will. 


A provision in a will directing the execu- 
tors and trustees to sell all stocks belonging 
to the estate within four years after the 
testator’s death, where the stocks have a 
ready to market, is not authoritative merely, 
but mandatory and must be carried out. 
In re Schinasi’s Estate, 274 N. Y. Supp. 
480. 52 B. L. J. 182. 


§ 1513.—Provisions creating trusts. 


A will creating a trust in favor of the 
testator’s two daughters provided that the 
trust should terminate five years after his 
death, that if one daughter should die be- 
fore the testator the income should go to 
the surviving daughter and that if both 
should predecease the testator the trust 
should terminate. It was held that the 
trust was invalid under the New York 
statute. In re Kramer’s Will, N. Y., 275 
N. Y. Supp. 550. 52 B. L. J. 162. 
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